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Syllabus

The plaintiff hospital brought an action, pursuant to statute (§ 46b-37 [b]),

against the defendants, seeking to collect a debt for medical services
that it had rendered to their minor child. The defendants each filed
an amended answer denying the material allegations of the plaintiff’'s
complaint, including that they were the child’s parents, and pleaded
fourteen special defenses, including accord and satisfaction. The matter
was referred for trial to an attorney trial referee, who recommended
judgment in favor of the plaintiff. In his memorandum of decision,
the referee made extensive findings of fact, on the basis of which he
concluded that the plaintiff had established that, under § 46b-37 (b),
there was no legitimate basis for the defendants’ failure to pay the
moneys that they owed to the plaintiff for the medical services rendered
to the child and that he was strained to accept any testimony from the
defendants as truthful. With respect to the defendants’ special defenses,
the referee found them to be disingenuous and that the defendants had
failed to establish the requirements of accord and satisfaction under the
applicable statute (§ 42a-3-311). After the defendants filed an objection
to the referee’s memorandum of decision, the trial court held a hearing
and, thereafter, rendered judgment in favor of the plaintiff. Subsequently,
the plaintiff filed motions for a special finding of bad faith and for
attorney’s fees. In response, the court issued an order stating that it
had found bad faith as a matter of law in its ruling regarding the special
defense of accord and satisfaction and remanded the case to the referee
for a finding of whether any other acts of the defendants were made
in bad faith. The referee subsequently filed a supplemental memorandum
of decision in which he found that all of the defendants’ special defenses
were pleaded and pursued in bad faith and that the defendants had used
the judicial system as a means to avoid or delay paying their financial
obligation to the plaintiff. After the defendants filed an objection to
the referee’s supplemental memorandum of decision, the trial court
concluded with respect to the plaintiff’s motion for a special finding of
bad faith that the defendants’ lack of credibility permeated the entire
proceeding and that they acted in bad faith as to their special defenses.
The court then granted the plaintiff’'s motion for attorney’s fees on the
basis of its finding of bad faith and awarded the plaintiff the full amount
that it had requested. On the defendants’ appeal to this court, held that
the defendants could not prevail on any of their twenty-three claims on
appeal, as none of those claims was meritorious, the record supported
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the findings of the referee and the trial court that the defendants acted
in bad faith, and the trial court’s decision to award the plaintiff attorney’s
fees was legally and logically correct: most of the defendants’ claims
were not reviewable because the record was inadequate for review, or
the claim was not preserved or adequately briefed or was inappropriate,
as this court does not, sua sponte, look for reasons to reverse the
judgment of the trial court, the record supported the findings of the
referee and the trial court that the defendants are indebted to the plaintiff
and that they exhibited bad faith throughout the litigation, and this was
the rare case in which the arguments put forth were so preposterous,
audacious and transparent, and the attempt to avoid payment so obvious,
that a finding of bad faith was compelled; moreover, the referee acted
well within his authority to find by a preponderance of the evidence
that the defendants were untruthful, as credibility determinations are
to be made by the finder of fact, who may accept all, some, or none of
the testimony of a witness, and the defendants having testified that
they were uncertain of the child’s parentage despite the overwhelming
contrary circumstantial evidence, their behavior in predicating their
defense on such a denial was deeply offensive to the norms of civil
society.
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Action to collect a debt, and for other relief, brought
to the Superior Court in the judicial district of Stamford-
Norwalk, where the matter was referred to an attorney
trial referee, who filed a finding of facts and recom-
mended judgment for the plaintiff; thereafter, the trial
court, A. William Mottolese, judge trial referee, ren-
dered judgment for the plaintiff; subsequently, the attor-
ney trial referee filed a supplemental memorandum of
decision; thereafter, the court granted the plaintiff’s
motions for a special finding of bad faith and for attor-
ney’s fees and awarded the plaintiff attorney’s fees, and
the defendants appealed to this court. Affirmed.

Chaim T. Schwartz, self-represented, with whom,
on the brief, was Rena E. Gelb, self-represented, the
appellants (defendants).

Vimala Ruszkowski, with whom, on the brief, were
Ericd. Stockman and Simon 1. Allentuch, for the appel-
lee (plaintiff).
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Opinion

LAVINE, J. This appeal arises from the defendant
parents’ refusal to pay for medical care and treatment
rendered to their minor child by the plaintiff hospital
and the transparently disingenuous machinations they
employed in an effort to avoid liability for the debt. We
affirm the judgment of the trial court.

The self-represented defendants, Chaim Schwartz
and Rena Gelb,! appeal from the judgment of the trial
court rendered in favor of the plaintiff, Stamford Hospi-
tal. On appeal, the defendants have raised twenty-three
claims challenging the underlying factual findings of
the attorney trial referee (referee)” and the legal conclu-
sions of the trial court. In response, the plaintiff argues
that there are only two issues relevant to the appeal:
were the defendants indebted to the plaintiff and did
they exhibit bad faith in defense of the action. We agree
with the plaintiff that the judgment should be affirmed.

The following facts, as found by the referee, the
court’s legal conclusions, and the procedural history
are relevant to our resolution of the defendants’ appeal.
The plaintiff commenced the present action against the
defendants on January 21, 2015. In count one of its two
count complaint, the plaintiff alleged that, at the request
of the defendants, it provided medical services to their
minor child from March 5 to March 6, 2013. The child
resided in the defendants’ home, and, therefore, pur-
suant to General Statutes § 46b-37 (b),’ the defendants
are liable for the cost of the medical services rendered
by the plaintiff. The plaintiff billed the defendants for

! In this opinion, we refer to the defendants individually by their respective
surnames and collectively as the defendants, where appropriate.

2 The referee was Attorney Anthony J. Medico.

3 General Statutes § 46b-37 (b) provides in relevant part: “[I]t shall be the
joint duty of each spouse to support his or her family, and both shall be
liable for . . . (2) hospital expenses rendered the husband or wife or minor
child while residing in the family of his or her parents . . . .”
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the services it provided to the child, the reasonable
value of which was $14,051.99. Despite having made
demand on the defendants for payment, a balance of
$8076.25 remained due and owing, which the defen-
dants have refused to pay.* In count two, the plaintiff
realleged the allegations of count one and that Gelb
had signed a patient authorization and agreement
(authorization) in which she agreed to pay the plaintiff
for the services it rendered to the child plus the costs
of collection, including attorney’s fees. Despite having
made demand on Gelb, she refused to pay the balance
of $8076.25. In its prayer for relief, the plaintiff sought
money damages, reasonable attorney’s fees and costs,
and statutory prejudgment and postjudgment interest.
On May 12, 2015, the defendants filed amended answers
denying the material allegations of the complaint,
including that the defendants were the child’s parents,
and each pleaded fourteen identical special defenses,
including accord and satisfaction.

The parties tried the case to the referee pursuant to
General Statutes § 52-549° and Practice Book § 23-53.
The referee issued a memorandum of decision on Octo-
ber 5, 2016, in which he found the following facts. On
March 5, 2014, Gelb took the child to the hospital with

*The defendants’ insurer paid the portion of the bill for which it was

responsible.
® General Statutes § 52-549n provides in relevant part: “[T]he judges of
the Superior Court may make such rules . . . to provide a procedure in

accordance with which the court, in its discretion, may refer to a fact-finder
for proceedings authorized pursuant to this chapter, any contract action
pending in the Superior Court . . . in which only money damages are
claimed and which is based on an express or implied promise to pay a definite
sum, and in which the amount, legal interest or property in controversy is
less than fifty thousand dollars exclusive of interest and costs. . . .”

5 Practice Book § 23-53 provides in relevant part: “The court, on its own
motion, may refer to a fact finder any contract action pending in the Superior
Court . . . in which money damages only are claimed, which is based upon
an express or implied promise to pay a definite sum, and in which the amount,
legal interest or property in controversy is less than $50,000, exclusive of
interest and costs. . . .”



May 21, 2019 CONNECTICUT LAW JOURNAL Page TA

190 Conn. App. 63 MAY, 2019 67

Stamford Hospital v. Schwartz

symptoms of a stomach virus and because the child
had had a seizure.” The child was admitted overnight
during which time a series of tests were performed that
resulted in costs of which $8076.25 remained due. The
defendants contend that they are not responsible for
the outstanding medical costs on the basis of theories
such as accord and satisfaction, lack of notice, lack of
need for the services rendered, fair and reasonable
value of the services rendered, lack of disclosure of the
risks and costs, and the parental liability for the costs
of care for a minor child.

The referee found the testimony of the plaintiff’s wit-
nesses to be overwhelming with detail regarding the
services rendered and their cost, including the med-
ical and insurance review of the costs assessed to the
defendants. According to Letitia Borras, a pediatrician,
the medical treatment provided was necessary and
performed as a standard course of action given the
symptoms with which the child presented. The proce-
dures were reviewed with Gelb, who did not object to
them. According to Cecelia Rasines, the plaintiff’s bill-
ing rates are audited and determined by the defendants’
insurer and are compared with rates charged for similar
treatment by other medical institutions. Nurse auditors
audited the defendants’ bill by comparing the billing
rates and services rendered to the medical records and
found the billing statement was accurate.®

"The record discloses that the child was transported to the hospital by
ambulance.

8 The child’s medical chart was placed into evidence. By letter dated July
3, 2013, Maggie Zurita, a nurse and senior risk associate of the plaintiff,
wrote to Schwartz stating in part: “This letter is in response to the concerns
you outline in your letter of May 5, 2013 to the Accounts Receivable Depart-
ment. . . .

“The care and treatment of your [child] has been reviewed by the Chair
of Emergency Medicine, Chair of Pediatrics and the Director of Maternal
Child Health. . . .

“In your case, our investigation shows that your bill was calculated cor-
rectly and in accordance with the contract you have with your insurance
provider. The amount on your bill is the amount for which you are responsi-
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The defendants both testified. When counsel for the
plaintiff questioned Gelb about her responsibility to pay
for the services rendered to her child, Gelb responded
that she was not certain that she was the child’s bio-
logical mother because, although she had given birth,
she was not with the child constantly throughout her
maternity stay. She, therefore, could not confirm that
the child she took home was, in fact, the child to
whom she had given birth. Thereafter, the referee ques-
tioned Gelb whether her prior testimony regarding her
uncertainty as to whether she was the child’s biological
mother was truthful. The referee found that “Gelb
admitted lying on the witness stand and committing
perjury, stating that the minor child is in fact her biologi-
cal child and that she only testified of her uncertainty
as a method of assisting both of the defendants against
the plaintiff’s claims.”

As to the child’s medical care, Gelb testified that she
had not consented to certain procedures before they
were performed, but she admitted that the child’s pedia-
trician explained the procedures to her, including the
need for a computerized axial tomography scan given
the child’s seizures. Gelb agreed to the plan and signed
an authorization for the medical procedures and agreed
to be responsible for costs not paid by insurance. Gelb
claimed that she signed the authorization while she was
under duress in the plaintiff’s emergency department.
The plaintiff placed into evidence documents Gelb had
signed for the services rendered to the child in the pres-
ent matter and for the maternity services the plaintiff
had provided to her when her children were born. Gelb
admitted to having signed each of the documents that
evidenced her acceptance of responsibility for the child.’

ble for the service(s) or procedure(s) you received, and reflects discounts
your insurance provider has negotiated with us.”

°The authorization provided in relevant part: “4. FINANCIAL
AGREEMENT: The undersigned agrees, whether he/she signs as patient or
as legal representative, that in consideration of the services to be rendered
to the patient, he/she hereby individually obligates himself/herself to pay
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Following some initial equivocation, Schwartz too
admitted that he is the child’s biological father and that
he had no reason to believe that the child is not his.
He recognized his responsibility to pay for the costs
associated with the medical services provided to the
child. Schwartz personally had applied for the insurance
plan that was used to pay the plaintiff. He admitted
that he was responsible for paying the insurance deduct-
ible and that he was aware of the amount of the deduct-
ible.

The defendants did not pay for the medical services
rendered to the child because they claimed the services
were not necessary. They sent a letter to the plaintiff
disputing its bill and to the state Department of Public
Health (department). Schwartz received a telephone
call from someone at the department advising him that
the department had performed a full investigation and
everything was found to be [okay].”” According to
Schwartz, the present case was not the first billing dis-
pute in which he has been involved. In other instances
in which he did not pay, the matter remained in collec-
tion for a period of time, and then the business “simply
[wrote] it off.” He did not think that the present matter
would result in litigation.

133

With respect to their special defense of accord and
satisfaction, the defendants put three documents into
evidence. The documents demonstrate that they had
paid $112.48 toward the outstanding balance they owed
the plaintiff. They sent the plaintiff a correspondence

the account of the Hospital and any physician or physician organization
providing such services on a fee for service basis to the patient in accordance
with the regular rates and terms of the Hospital and any such physician or
physician organization. Should the account be referred to an attorney for
collection, the undersigned shall pay reasonable attorney’s fees and collec-
tion expenses. All delinquent accounts bear interest at the legal rate.”

Paragraph 4 of the patient authorization and agreement that Gelb signed
for the 2009 and 2011 child birth admissions state the same.



Page 10A CONNECTICUT LAW JOURNAL May 21, 2019

70 MAY, 2019 190 Conn. App. 63

Stamford Hospital v. Schwartz

with the payment, stating that the amount was in full
satisfaction of the outstanding balance. The defendants
argued that by accepting the payment, the plaintiff for-
gave the remaining balance due under the law of accord
and satisfaction.

The referee set out the relevant provisions of General
Statutes § 42a-3-311 titled “Accord and satisfaction by
use of instrument” and analyzed the evidence. The
plaintiff’s billing statement indicated that payments
were to be mailed to P.O. Box 120048, Stamford, and
that correspondence regarding financial options was
to be mailed to P.O. Box 9317, Stamford. The defendants
mailed both their payment and correspondence regard-
ing accord and satisfaction to the payment address
at P.O. Box 120048. Rasines explained that payments
mailed to P.O. Box 120048 do not go to the plaintiff,
but, instead, go to a lock box at a Wells Fargo bank.
None of the plaintiff’s personnel, therefore, would have
seen the payment or the defendants’ correspondence.
Furthermore, on May 12, 2015, more than ninety days
after they had filed their original answers and spe-
cial defenses, the defendants amended their answers
and added special defenses of accord and satisfac-
tion. According to Schwartz, the defendants purposely
waited more than ninety days before amending their
answers to include the accord and satisfaction special
defenses, presumably to avoid giving the plaintiff notice

1 General Statutes § 42a-3-311 provides in relevant part: “(a) If a person
against whom a claim is asserted proves that (i) that person in good faith
tendered an instrument to the claimant as full satisfaction of the claim, (ii)
the amount of the claim was unliquidated or subject to a bona fide dispute,
and (iii) the claimant obtained payment of the instrument, the following
subsections apply.

“(b) Unless subsection (c) applies, the claim is discharged if the person
against whom the claim is asserted proves that the instrument or an accompa-
nying written communication contained a conspicuous statement to the
effect that the instrument was tendered as full satisfaction of the claim.
. . .” See footnote 11 of this opinion.
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of the defense and an opportunity to conform to § 42a-
3-311 (¢) (2).1

On the basis of his factual findings, the referee con-
cluded that the plaintiff had established that there was
no legitimate basis for the defendants to fail to pay the
plaintiff the balance of the moneys owed for the services
rendered to the child. The referee recognized that the
trier of fact may accept or deny all or part of any testi-
mony from a witness. He found that Gelb’s perjured
testimony and her subsequent admission of the same,
degraded her testimony. The referee was “strained to
accept any testimony provided by either defendant
as truthful,” as both of the defendants admitted to lies
and deceitful actions under the guise of trial strategy
or their lack of knowledge of trial procedure. As to the
defendants’ claim regarding the legitimacy and neces-
sity of the medical services rendered to the child, the
referee found that the defendants had failed to produce
any admissible evidence that contradicted the plaintiff’s
evidence. The referee, therefore, found the defendants’
defenses to be disingenuous.

According to the referee, the defendants also failed
to establish the requirements of accord and satisfaction
under § 42a-3-311. The ninety day requirement of § 42a-
3-311 (c) (2) passed only by virtue of the defendants’
purposefully deceitful tactics during the pleading stage
of the litigation, and the defendants were perhaps calcu-
lated when they made the payment itself. The plaintiff’'s
billing statement set forth two distinct addresses to be
used for payments and communications. Because the
defendants failed to send their communication to the

' General Statutes § 42a-3-311 (c¢) provides in relevant part: “Subject to
subsection (d), a claim is not discharged under subsection (b) if either of
the following applies . . . (2) The claimant . . . proves that within ninety
days after payment of the instrument, the claimant tendered repayment of
the amount of the instrument to the person against whom the claim is
asserted. . . .” (Emphasis added.)
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proper address, the plaintiff never received the alleged
accord and satisfaction notice. The referee found that
the plaintiff had established that, under § 46b-37 (b),
no legitimate basis existed for the defendants’ failure
to pay the moneys they owed the plaintiff.

The referee considered the plaintiff’s request for stat-
utory prejudgment and postjudgment interest. General
Statutes § 37-3a (b) provides: “In the case of debt aris-
ing out of services provided at a hospital, prejudg-
ment and postjudgment interest shall be no more than
five percent per year. The awarding of interest in such
cases is discretionary.” The plaintiff provided the defen-
dants with a billing statement dated June 19, 2014,
in the amount of $8076.25, and the defendants paid
only $112.48 of that amount. A net balance of $7963.77
remains due and owing the plaintiff. Pursuant to § 37-
3a (b), the balance of $7963.77 is subject to statutory
prejudgment and postjudgment interest from June 19,
2014, until the balance is paid in full at a rate of 5
percent per year. The referee reserved the plaintiff’s
request for attorney’s fees and costs to be heard by
the trial court after a judgment was rendered on the
substantive issue.

The defendants filed an objection to the referee’s
memorandum of decision, to which the plaintiff
responded. The trial court held a hearing on the defen-
dants’ objection on January 4, 2017, and issued a memo-
randum of decision on January 19, 2017.

The court first addressed the defendants’ challenge
to the referee’s jurisdiction. The defendants argued that
when they incurred the debt, it was indefinite as to
amount because neither defendant knew the cost of the
plaintiff’s services, and, therefore, the referee lacked
jurisdiction to render a decision. The plaintiff coun-
tered that neither § 52-549n nor Practice Book § 23-
58 requires a definite amount be included within the
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agreement between the parties; all that is necessary is
that the complaint seek a definite sum on the basis of
the agreement.

The court explained that referees have jurisdiction
over claims for unpaid hospital services. Section 52-
549n confers jurisdiction to referees to act in a contract
action when the Superior Court refers the matter to the
referee pursuant to certain statutory criteria. A claim
may be referred to a referee if the claim is predicated
on a sum of money that is “capable of reduction to
certainty.” (Internal quotation marks omitted.) Housing
Authority v. Melvin, 12 Conn. App. 711, 715, 533 A.2d
1231 (1987), cert. denied, 207 Conn. 804, 540 A.2d 74
(1988).

The court recognized that our Supreme Court has
acknowledged the special nature of a contract between
a medical provider and the parents of a minor child.
“IW]lhen a medical service provider renders neces-
sary medical care to an injured minor, two contracts
arise: the primary contract between the provider and
the minor’s parents; and an implied in law contract,
between the provider and the minor himself. The pri-
mary contract between the provider and the parents is
based on the parents’ duty to pay for their children’s
necessary expenses, under both common law and stat-
ute. Such contracts, where not express, may be implied
in fact and generally arise both from the parties’ conduct
and their reasonable expectations.” (Footnotes omit-
ted.) Yale Diagnostic Radiology v. Estate of Fountain,
267 Conn. 351, 359, 838 A.2d 179 (2004). The court,
therefore, concluded that the referee had jurisdiction
to adjudicate the present case.

The court noted the law controlling its review of the
referee’s decision. “Attorney [fact finders] are empow-
ered to hear and decide issues of fact.” (Internal quota-
tion marks omitted.) Beucler v. Lloyd, 83 Conn. App.
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731, 735, 8561 A.2d 358 (2004), appeal dismissed, 273
Conn. 475, 870 A.2d 468 (2005). In a contract action,
findings of fact should be overturned only when they are
clearly erroneous. See Pomarico v. Gary Construction,
Inc., 5 Conn. App. 106, 112, 497 A.2d 70, cert. denied,
197 Conn. 816, 499 A.2d 1336 (1985). The court reviewed
the record and found that the referee’s numerous find-
ings of fact were amply supported by the evidence and
were not clearly erroneous, and that the principles of
law that the referee applied to those facts were legally
and logically correct.

Asto credibility, the court noted the referee’s findings
with respect to the testimony of the witnesses and that
the referee was strained to accept any testimony from
the defendants as truthful. The court recognized that a
finder of fact is the sole arbiter of the credibility of
witnesses and the weight to afford their testimony. See,
e.g., Cadle Co. v. D’Addario, 268 Conn. 441, 462, 844
A.2d 836 (2004).

The court observed the defendants’ exceptional acu-
men in researching the law and fashioning legal
arguments, but found that they had “overlooked” Con-
necticut’s presumption of legitimacy rule, which pro-
vides that a child born in wedlock is presumed to be
the issue of the mother and her husband. See Weiden-
bacher v. Duclos, 234 Conn. 51, 63, 661 A.2d 988 (1995).
Through their testimony, the defendants impermissibly
had attempted to shift the burden of proof of the child’s
parentage to the plaintiff. The court, therefore, con-
cluded that the referee had ample grounds to disbelieve
the defendants’ testimony.

Turning to the defendants’ special defenses of accord
and satisfaction, the court concluded that the referee
correctly determined that the defendants’ tender of a
check in the amount of $112.48 accompanied by a corre-
spondence stating that it was payment in full satisfac-
tion of the plaintiff’s invoice of $8076.25 was not an
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accord and satisfaction for two reasons. First, the defen-
dants intentionally sent the check and correspond-
ence to an address that the plaintiff’s billing statement
specified was for payment, rather than to an address
specified for correspondence. As a result, the plaintiff’s
personnel never saw the correspondence. Second, the
defendants acted deceitfully when, during the pleading
stage of the litigation, they waited more than ninety
days as specified in § 42a-3-311 (c) (2) to raise the spe-
cial defense of accord and satisfaction in their amended
answers dated May 11, 2015. See footnote 11 of this
opinion.

Given the referee’s characterization of the defen-
dants’ conduct as deceitful, the court identified addi-
tional support for the referee’s rejection of the
defendants’ accord and satisfaction defense. The thresh-
old requirement of § 42a-3-311 is that the tender of the
check must be made in good faith. Uniform Commercial
Code comment (4) to the statute states: “Good faith in
subsection (a) (i) is defined as not only honesty in
fact, but also the observance of reasonable commercial
standards and fair dealing.” (Internal quotation marks
omitted.) General Statutes Annotated § 42a-3-311, com-
ment (4) (West 2009).!2 The amount the defendants ten-
dered, $112.48, represents 1.39 percent of the debt
they owed.

The court made the following observations regard-
ing bad faith. In Connecticut bad faith is defined as the

2 See Auto Glass Express, Inc. v. Hanover Ins. Co., 98 Conn. App. 784,
790, 912 A.2d 513 (2006), cert. denied, 281 Conn. 914, 916 A.2d 55 (2007),
quoting General Statutes Annotated § 42a-3-311, comment (4) (West 2009);
accord IFC Credit Corp. v. Bulk Petroleum Corp., 403 F.3d 869, 874 (7th
Cir. 2005) (“[o]rdinarily the good faith requirement is violated where there
isno bona fide mutual dispute concerning consideration, or the party tender-
ing the payment affirmatively misleads the claimant’ [emphasis in
original]).
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absence of good faith.”® “Bad faith in general implies
both actual or constructive fraud, or a design to mislead
or deceive another, or a neglect or refusal to fulfill some
duty or some contractual obligation, and not prompted
by an honest mistake as to one’s rights or duties, but
by some interest or sinister motive. . . . Bad faith
means more than mere negligence, it involves a dishon-
est purpose.” (Citation omitted; internal quotation
marks omitted.) Habetz v. Condon, 224 Conn. 231, 237,
618 A.2d 501 (1992). “It is the burden of the party
asserting the lack of good faith to establish its existence
and whether that burden has been satisfied in a particu-
lar case is a question of fact.” (Internal quotation marks
omitted.) Kronberg Bros., Inc. v. Steele, 72 Conn. App.
53, 63, 804 A.2d 239, cert. denied, 262 Conn. 912, 810
A.2d 277 (2002). “Courts do not generally find contracts
unconscionable where the parties are businessper-
sons.” Emlee Equipment Leasing Corp. v. Waterbury
Transmission, Inc., 31 Conn. App. 455, 464, 626 A.2d
307 (1993).

In the present case, the court stated that both of the
defendants hold graduate business degrees and are
commercially sophisticated. Regardless of the defini-
tion of bad faith, the court found that the defendants
acted in bad faith in tendering $112.48 to the plaintiff
and, therefore, are not entitled to the benefit of accord
and satisfaction conferred by § 42a-3-311.

The court next addressed the defendants’ claim that
the authorization was invalid because it was an “unen-
forceable adhesion contract.” The court again noted
the controlling legal principle. The question of uncon-
scionability is one of law to be decided by the court
on the basis of all the facts and circumstances. Iamar-
tino v. Avallone, 2 Conn. App. 119, 125, 477 A.2d 124,

3 See Habetz v. Condon, 224 Conn. 231, 236-37, 618 A.2d 501 (1992)
(standard definition of bad faith is absence of good faith); see also Kupers-
mith v. Kupersmith, 146 Conn. App. 79, 98 n.14, 78 A.3d 860 (2013) (same).
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cert. denied, 194 Conn. 802, 478 A.2d 1025 (1984). The
court noted that “[t]he most salient feature [of adhesion
contracts] is that they are not subject to the normal
bargaining process of ordinary contracts, and that they
tend to involve a standard form contract prepared by
one party, to be signed by the party in a weaker position,
[usually] a consumer, who has little choice about the
terms . . . .” (Internal quotation marks omitted.) Rear-
don v. Windswept Farm, LLC, 280 Conn. 153, 162—63,
905 A.2d 1156 (2006). The classic definition of an uncon-
scionable contract is one which no person not under
delusion would make, and which no fair and honest
person would accept. Smith v. Mitsubishe Motors
Credit of America, Inc., 247 Conn. 343, 349, 721 A.2d
1187 (1998). This definition is divided “into two aspects
of unconscionability, one procedural and the other sub-
stantive, the first intended to prevent unfair surprise
and the other intended to prevent oppression.” Id.

The court explained that in Connecticut, the amount
that a hospital may bill for a particular service is con-
trolled by the “pricemaster,” citing to chapters 368z and
368aa of the General Statutes. The rates that the plaintiff
may have charged the defendants for the services ren-
dered to their child were, thus, available for public
inspection. General Statutes § 19a-681 (c) imposes a
severe penalty on a hospital for deviation from the
“pricemaster.” The court concluded that, although it
is arguable whether the authorization Gelb signed is
procedurally unconscionable, the element of unfair sur-
prise was not present because the pricemaster was
publicly available. The pricemaster rates are based on
a national database, and there are severe consequences
for a hospital if it exceeds those rates. The defendants
offered no evidence of comparable rates for the same
services rendered at other hospitals. The court con-
cluded, therefore, that there was no basis on which to
find that the authorization was substantively uncon-
scionable.
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With respect to Schwartz’ special defense that he was
not a signatory to the authorization, the court next
determined that Schwartz was liable under the author-
ization pursuant to § 46b-37, regardless of whether he
signed the authorization. Section 46b-37 provides in rel-
evant part: “(b) Notwithstanding the provisions of sub-
section (a) of this section, it shall be the joint duty of
each spouse to support his or her family, and both shall
be liable for: (1) The reasonable and necessary services
of a physician or dentist; (2) hospital expenses ren-
dered the husband or wife or minor child while residing
in the family of his or her parents . . . .” Accordingly,
the court found that the plaintiff had proved that the
defendants had breached the authorization as alleged
in count two of the complaint.

In summary, the court stated that it had addressed the
remainder of the defendants’ fourteen special defenses
implicitly in its foregoing analysis or the defenses were
otherwise unmeritorious. It rendered judgment in favor
of the plaintiff in the amount of $7963.77. The court
thereafter found that it was fair and equitable to award
the plaintiff prejudgment and postjudgment interest at
the rate of 5 percent from June 19, 2014, the date the
plaintiff provided the defendants with a billing state-
ment.

With respect to attorney’s fees, the court issued an
order permitting the plaintiff to file an itemized affidavit
of attorney’s fees and the defendants to object, if they
wished. Thereafter, the plaintiff filed a motion for a
special finding that the denials and defenses pleaded
by the defendants were without merit and not brought
or asserted in good faith. See General Statutes § 52-226
(a). It also filed a motion for double costs and reason-
able counsel fees pursuant to General Statutes § 52-
245" and a motion for attorney’s fees on the basis of

4 The plaintiff contended that it was entitled to reasonable attorney’s fees
pursuant to the authorization and § 52-245 for the defendants’ statement
that they possessed a bona fide defense to each of the plaintiff’s legal claims,
when the statement was made without just cause.
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the defendants’ bad faith. It submitted the affidavit of
Vimala B. Ruszkowski, its trial counsel, attesting to
attorney’s fees of $34,082.20 and costs of $2059.64. The
defendants objected to each of the plaintiff’s motions
and request for attorney’s fees.

The court responded to the plaintiff’s motion seeking
a finding of bad faith, on April 13, 2017, stating that it
had found bad faith as a matter of law in its decision
regarding the defendants’ special defenses of accord
and satisfaction, and remanded the case to the referee
for a finding of whether any other acts of either or both
defendants were made in bad faith and, if so, to identify
those acts with particularity.’> On May 30, 2017, the ref-
eree submitted a supplemental memorandum of deci-
sion.

The referee identified the special defenses asserted
by the defendants and found that all of them were
pleaded in bad faith. The referee iterated his findings
regarding the defendants’ credibility, which alone gave
rise to an overall finding of bad faith. Nonetheless,
the referee found that specific evidence of bad faith
regarding the special defenses was more than abundant
at trial so as to affirm his overall finding.

With respect to special defenses one, three, four, five,
seven, nine, ten, and eleven,'® the referee found that
prior to the onset of the litigation, the plaintiff took

» The remand order was issued pursuant to Maris v. McGrath, 269 Conn.
834, 845, 850 A.2d 133 (2004) (to award attorney’s fees there must be clear
evidence that challenged actions are entirely without color and taken for
improper purposes), and Fattibene v. Kealey, 18 Conn. App. 344, 359-60,
558 A.2d 677 (1989) (court’s inherent authority to impose sanction of attor-
ney’s fees for bad faith pleading).

18 In brief, the special defenses alleged, respectively, that the amount of the
bill was unreasonably high, the plaintiff’s agents failed to disclose pertinent
information about the services rendered, the plaintiff’s agents provided false
or misleading information, prior to rendering services the plaintiff’'s agents
did not disclose the amount it would charge for those services, the defen-
dants cannot identify all of the services the plaintiff alleges were provided,
the authorization is an unconscionable adhesion contract, because the plain-
tiff failed to disclose the amounts it would charge for the services provided
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considerable measures to assist the defendants with
their concerns regarding the bill, explaining how medi-
cal billing is calculated, and describing state oversight
and regulations. The defendants were advised that the
department had investigated the matter and found the
bill to be accurate. The defendants presented no con-
trary evidence. The referee, therefore, concluded that
the special defenses lacked merit and were not pleaded
in good faith.

Special defenses two and six alleged, respectively,
that the plaintiff’s agents rendered one or more unnec-
essary and/or harmful services to the child for which
the defendants should not be billed and that there was
no proofthat the plaintiff’s agents performed the service
for which it had billed. The referee found that there
was abundant evidence that Gelb met with the child’s
pediatrician and discussed the treatment being pro-
vided. Gelb trusted the child’s pediatrician and no physi-
cian has ever told Gelb that the care and treatment
rendered to the child were unnecessary. Gelb never
complained about the treatment prior to receiving the
plaintiff’s bill. The defendants, therefore, had no good
faith basis to plead special defenses two and six, and
as such, the referee found that the defenses were pur-
sued in bad faith.

The referee further found that special defenses
twelve, thirteen, and fourteen'” were raised and pursued
without any good faith basis. Both defendants were

prior to performing them, the court must determine the reasonable value
of those services, and a contract requiring one or both defendants to pay
in full for services rendered instead of requiring one or both of them to pay
the plaintiff a reasonable amount for the services rendered is unconsciona-
ble. The referee did not address the special defense of accord and satisfac-
tion, which was decided by the court.

7 Special defenses twelve, thirteen and fourteen alleged, respectively, that
Gelb was never billed for the services rendered and cannot be expected to
pay for them, the authorization was not filed in court or provided to the
defendants within the timeframe of Practice Book § 10-29 (a) and should
not be admitted into evidence, and the plaintiff did not allege that Schwartz
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aware of their financial responsibilities for the child.
Gelb identified her signature on the authorization.
Schwartz made the arrangements for his family’s medi-
cal insurance and knew what portion of the bill insur-
ance would pay and what portion he would have to
pay. The defendants’ testimony was in sharp contrast
to the special defenses. The referee, therefore, decided
that it was logical to conclude that the defendants had
pursued the special defenses in bad faith.

According to the referee, there was no basis for the
defendants to defend the plaintiff’s claims, and they
used the judicial system as a means to avoid, or at least
to delay, paying their financial obligation. Schwartz
audaciously testified that he never expected the plaintiff
to pursue the matter in litigation, because he had
avoided financial responsibilities in the past by using
similar methods. The defendants went so far as to at
least raise doubt about their biological relationship to
the child in a failed attempt to avoid their financial
responsibility. The referee concluded that such evi-
dence made the determination of bad faith effortless
and conclusive.

The defendants objected to the referee’s supplemen-
tal memorandum of decision. The plaintiff replied, ask-
ing the court to overrule the defendants’ objection and
to order the defendants to pay attorney’s fees. The court
ruled on the defendants’ objection on September 6,
2017, noting the referee’s findings that the defendants
had acted in bad faith, that they denied being the child’s
biological parents, and that they lacked credibility.

In adjudicating the plaintiff’'s § 52-226a motion, the
court noted its inherent power to regulate the conduct
of litigants whether they are members of the bar; see
State Bar Assn. v. Connecticut Bank & Trust Co., 145

signed any contract with it, and, therefore, the second count should be
dismissed against him.
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Conn. 222, 231, 140 A.2d 863 (1958), or laypersons. See
Lederle v. Spivey, 174 Conn. App. 592, 601, 166 A.3d
636, cert. granted on other grounds, 327 Conn. 954, 171
A.3d 1050 (2017). Connecticut courts, however, are to
be “solicitous of [self-represented] litigants when it
does not interfere with the rights of other parties . . . .
[T]he right of self-representation [however] provides
no attendant license not to comply with the relevant
rules of procedural and substantive law.” (Citation
omitted; internal quotation marks omitted.) Macricos-
tasv. Kovacs, 67 Conn. App. 130, 133, 787 A.2d 64 (2001).

Section 52-226a authorizes sanctions for certain con-
duct that offends the court’s power to regulate the con-
duct of litigants. The statute creates an evidentiary
dividend, which may be used in subsequent litigation.
The court may exercise its power when self-represented
litigants are commercially sophisticated as the defen-
dants are in the present case. Gelb has a master of busi-
ness administration degree from Columbia University
and previously worked as a business planner and finan-
cial controller. Schwartz has a master of business
administration degree from New York University. At
the time of trial, he was the vice president for fair
lending practices at a major banking institution.

On the basis of the referee’s findings and its own
independent examination of the record, the court con-
cluded that the deficit in the defendants’ credibility
permeated the entire proceeding. The court character-
ized the defendants’ testimony as “a study in prevarica-
tion, equivocation and obfuscation.” (Internal quotation
marks omitted.) The primary basis for the court’s con-
clusion was the defendants’ denial of parentage of the
child.’®

8 The court quoted the following examination of Gelb by the plaintiff’s
counsel and the referee that demonstrates Gelb’s denial of parentage, her
equivocation, her justification for the denial, her statutory and contractual
obligation to pay, and the scheme the defendants developed:

“[The Plaintiff’s Counsel]: Good afternoon, Ms. Gelb. Isn't it true that you
are the mother of [the child]?
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“[Gelb]: I don’t know. [The child] is the child that lives with me, but I
was not with [the child] all the time in the hospital after I gave birth, so
I'm not sure if [the child] is the child I gave birth to.

“[The Plaintiff’s Counsel]: Okay, so you're stating here under affirmation,
that you don’t know whether you're the mother of [the child]?

“[Gelb]: Correct.

“[The Plaintiff’s Counsel]: You gave birth to [the child], isn’t it true that
you gave birth to [the child] at Stamford Hospital in August, 2011?

“[Gelb]: I gave birth to a [child] at Stamford Hospital.

“[The Plaintiff’s Counsel]: If you're uncertain that [the child] is your child,
have you made any efforts to locate a child that could potentially be yours
rather than [the child]?

“[Gelb]: No.

sk ock sk

“[The Referee]: Okay. Are you saying you don’t know because you are
unaware as to whether the child is the subject matter of this litigation is
actually yours?

“[Gelb]: Correct.

“[The Plaintiff’'s Counsel]: You called [the child] and acknowledge [the
child] as that for all other purposes and all other situations, except this
litigation. Correct?

“[Gelb]: Correct.

“[The Plaintiff’'s Counsel]: And you are doing that because you think if
you cast some doubt on whether you are the parent of the [child], that will
absolve your duty to pay for [the child]. Correct?

“[Gelb]: Correct.”

The court then quoted the following examination of Schwartz by the
plaintiff’'s counsel as to his past conduct, his outright denial of paternity,
his equivocation, and the reason and justification for his denying that the
child is biologically his:

“[Schwartz]: There were other providers that I owed, and I refused to
pay them, and they stopped bothering me for collection because I disagreed
with them. . . .

“[The Plaintiff’s Counsel]: Mr. Schwartz, isn’t it true that up until this
point you denied knowledge under oath at your deposition and in court
papers about whether you're the father of [the child]?

“[Schwartz]: I denied knowledge, but I explicitly stated that I believe that
[the child] is [my child]. That I file tax returns claiming [the child] as a
dependent, that [the child] is on my birth certificate. That in all respects,
aside from when I am under oath, that I claim that [the child is mine).
.. . And my understanding in doing this, is that I—there is—there’s nothing
wrong with—ok.

“And my understanding in doing this is that there is a difference in court—
and this may be completely wrong because I'm pro se—but in court, the
standard is knowledge, not belief. Now that may not be true, and if it’s not
true, so then it doesn’t matter. So then [the child] is [mine] if knowledge is
belief. If the—if the standard is knowledge, then—then [the child] is not
[mine] or —I'm sorry—[the child is] not—it’s not that [the child] is not my
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The court applied the two part bad faith test to deter-
mine whether the defendants’ conduct constituted bad
faith, thereby entitling the plaintiff to attorney’s fees.
See Munro v. Munoz, 146 Conn. App. 853, 860-61, 81
A.3d 252 (2013). The court set forth the applicable law.
“[T]he trial court is obligated to find both that the liti-
gant’s claims were entirely without color and that the
litigant acted in bad faith . . . and the court must set
forth its factual findings with a high degree of specificity
before awarding attorney’s fees.” (Citation omitted,;
emphasis in original; internal quotation marks omitted.)
Lederle v. Spivey, supra, 174 Conn. App. 598 n.2.

“To ensure . . . that fear of an award of [attorney’s]
fees against them will not deter persons with colorable
claims from pursuing those claims, [our Supreme Court
has] declined to uphold awards under the bad-faith
exception absent both clear evidence that the chal-
lenged actions are entirely without color and [are taken]
forreasons of harassment or delay or for other improper
purposes. . . . and a high degree of specificity in the
factual findings of [the] lower courts.” (Internal quota-
tion marks omitted.) Maris v. McGrath, 260 Conn. 834,
845, 850 A.2d 133 (2004).

“IT]he standard for colorability [which] wvaries
depending on whether the claimant is an attorney or a
party to the litigation. . . . If the claimant is an attor-
ney, a clam is colorable if a reasonable attorney could
have concluded that facts supporting the claim might
be established, not whether such facts had been estab-
lished. . . . If the claimant is a party to the litigation,

[child], T don’t know if she is my [child], I never had a paternity test. Now,
I also believe, and this may not be true, that it's—OK to cast doubt and to
require the opposing party—to prove that [the child] is my [child], if the
standard is knowledge.
“[The Plaintiff’s Counsel]: Isn’t it true that you have absolutely no evidence
that would support the notion that [the child] is not your biological [child]?
“[Schwartz]: That’s correct.”
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a claim is colorable, for purposes of the bad faith excep-
tion to the American rule, if a reasonable person, given
his or her first hand knowledge of the underlying matter,
could have concluded that the facts supporting the
claim might have been established.” (Internal quotation
marks omitted.) Lederle v. Spivey, supra, 174 Conn.
App. 602.

“To determine whether the bad-faith exception
applies, the court must assess whether there has been
substantive bad faith as exhibited by, for example, a
party’s use of oppressive tactics or its wilful violations
of court orders; [t]he appropriate focus for the court

. is the conduct of the party in instigating or main-
taining the litigation.” (Internal quotation marks omit-
ted.) Berzins v. Berzins, 306 Conn. 651, 662, 51 A.3d
941 (2012).

With respect to the colorability prong, the court
framed the issue as whether “the defendants’ conduct
in denying the parentage of their child while under oath
in order to defeat legitimate claims made by the plaintiff
for medical services rendered to their child constitute
a colorable defense to the action? The answer depends
upon whether a reasonable person, given his or her
firsthand knowledge of the underlying matter could
have concluded that the facts supporting the claim of
nonparentage might have been established.” The rea-
sonable person test requires a determination of what
“a reasonable person of honest intentions would know
or believe under the facts of the case.” State v. Lenczyk,
1 Conn. App. 270, 271, 470 A.2d 1240 (1984).

Because the defendants were the biological parents
of the child, the court found that there was “no one in
the world who could or would have known the underly-
ing facts of parentage better than [they].” No reasonable
person acting with honest intentions could have con-
cluded that the child was not the defendants’ child. The
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defendants acted with a dishonest purpose when they
denied paragraph 2 of count one of the complaint, which
alleged that they were the child’s parents. Their denial
is even more “poignant” when it is viewed in the context
of the common-law presumption of legitimacy that pro-
vides that a child born in wedlock is presumed to be
the issue of the mother and her husband. See Weiden-
bacher v. Duclos, supra, 234 Conn. 63. Coupled with the
presumption of legitimacy, § 46b-37 imposes statutory
liability on the defendants for the necessary and reason-
able medical services rendered to their child.

Connecticut courts historically have imposed sanc-
tions on parties for untruthful pleading. A plea of gen-
eral denial to material allegations of the complaint that
the defendant knew to be true subjects a litigant to pay
expenses incurred to establish the truth. See Hatch v.
Thompson, 67 Conn. 74, 76, 34 A. 770 (1895). In Jen-
nings Co. v. DiGenova, 107 Conn. 491, 494, 141 A. 866
(1928), our Supreme Court held that the defendant
should have been charged with the plaintiff’s reasonable
expenses for untruthfully pleading “denial of a fact with-
out reasonable cause.” The rules of practice similarly
address the subject. See Practice Book §§ 4-2 (b) and
10-5.2

The court found that the defendants’ disavowal of
their previous acknowledgement of the child’s parent-
age to avoid a debt is counter to the accepted norms
of a civilized world. The court noted that in a termina-
tion of parental rights case instituted by a child’s father,

9 Practice Book § 4-2 (b) provides in relevant part: “The signing of any
pleading . . . shall constitute a certificate that the signer has read such
document, that to the best of the signer’s knowledge, information and belief
there is good ground to support it, that it is not interposed for delay . . . .”

Practice Book § 10-5 provides in relevant part: “Any allegation or denial
made without reasonable cause and found untrue shall subject the party
pleading the same to the payment of such reasonable expense, to be taxed
by the judicial authority, as may have been necessarily incurred by the other
party by reason of such untrue pleading . . . .”
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our Supreme Court denounced the practice, stating: “It
would be anathema for our law to allow parents to ter-
minate voluntarily their parental rights solely for the
purpose of evading or relieving [themselves] of respon-
sibility to pay child support.” (Internal quotation marks
omitted.) In re Bruce R., 234 Conn. 194, 200, 662 A.2d
107 (1995). The trial court found that in the present
case, the defendants had used the child’s parentage as
a way to avoid paying a legitimate charge for medical
services rendered to the child for which they were
legally obligated. The court thus concluded that the
defendants’ denial of parentage and the defense made
at trial were without color because they constituted an
oppressive tactic and were designed to achieve a dis-
honest purpose. The court determined that its finding
was supported by clear evidence. See Wildwood Assoct-
ates, Ltd. v. Esposito, 211 Conn. 36, 42 n.3, 5567 A.2d
1241 (1989) (clear evidence same substantive standard
as clear and convincing proof).

The trial court stated that, under § 52-226a,” a court
need find only a single defense to be without merit and
not asserted in good faith before the finding may be
admitted in a vexatious defense case under General
Statutes § 52-568.% The referee found that multiple
defenses asserted by the defendants fell into the bad
faith category. The defendants argued that a defense is

% General Statutes § 52-226a provides in relevant part: “In any civil action
. . . tried to the court, and not more than fourteen days after judgment has
been rendered, the prevailing party may file a written motion requesting
the court to make a special finding to be incorporated in the judgment or
made part of the record . . . that the action or a defense to the action was
without merit and not brought or asserted in good faith. Any such finding
by the court shall be admissible in any subsequent action brought pursuant
to section 52-568.”
2l General Statutes § 52-568 provides in relevant part: “Any person who
. asserts a defense to any civil action or complaint commenced and
prosecuted by another . . . (2) without probably cause, and with a mali-
cious intent unjustly to vex and trouble such other person shall pay him
treble damages.”
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not asserted in bad faith and is colorable if it had been
believed or were believable. The court rejected the
argument.

By way of contrast, the court noted the defendants’
first special defenses that the plaintiff’s bill was unrea-
sonably high, which reflected a mental state that is
not uncommon to the average patient who receives a
multipage, itemized bill with a surprisingly high total.
The first special defense, therefore, was colorable. The
defendants, however, failed to prove their defense that
the plaintiff’s charges were unreasonable. Reasonable-
ness is a question of fact for the trier of fact. The court
found that the plaintiff proved the reasonableness of
its bill. See Andrews v. Gorby, 237 Conn. 12, 23, 675 A.2d
449 (1996) (reasonableness of compensation requested
proved by preponderance of evidence).

In their second special defenses, the defendants
pleaded that the services rendered by the plaintiff were
unnecessary and/or harmful. The court concluded that
there was no basis for the defendants to have pleaded
such a special defense because there were no facts to
support it.

In their fourth special defenses, the defendants
pleaded that the plaintiff provided false or misleading
information. The court found no facts to support the
pleading or credible evidence to support the defen-
dants’ claim.

The defendants’ fifth special defenses alleged that the
plaintiff failed to disclose the amount it would charge
forthe services rendered to the child. Other than the stat-
utory obligation to post its charges pursuant to § 19a-
681 (a) as a “pricemaster” where it is available for public
inspection at the Office of Health Care Access, the plain-
tiff was under no statutory or common-law duty to
advise the defendants in advance of the amount of its
charges. Under the circumstances, the court found that
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there was no way that nondisclosure of unit prices or
alack of informed consent to the charges had any basis
in fact and, therefore, could not have been established.

The court found the sixth special defenses, which
alleged that the plaintiff had no proof that it performed
the services for which it billed to the defendants, to
be altogether implausible. Gelb testified that after the
services were performed, she discussed the very ser-
vices with the child’s pediatrician, who reassured her
that such services were appropriate under the circum-
stances. The defendants knew full well before the litiga-
tion began that the services billed had been rendered.
The court concluded that such a defense would have
been effective if it were true, but that in the present
case it had no basis in fact and was not colorable.

The seventh special defenses asserted that the ser-
vices rendered by the plaintiff could not be identified
because the bill was “not written in plain English.” The
court found no factual support for such a defense, and
the defendants presented no evidence of a statutory or
regulatory requirement to that effect. Section 19a-681
governs the posting of hospital charges.? The plaintiff’s
billing statement identifies each service performed in
language that an ordinary person with no medical train-
ing can understand. The court found it inconceivable
given the extent of the defendants’ formal educations
that they were unable to identify the services rendered.
The defense, therefore, was frivolous and without color.

The court previously had addressed the special
defenses of accord and satisfaction but added that it
is a well recognized defense. The defendants’ use of it,

% General Statutes § 19a-681, titled “Definitions,” provides in relevant part:
“(a) For purposes of this section: (1) ‘Detailed patient bill’ means a patient
billing statement that includes, in each line item, the hospital’s current
pricemaster code, a description of the charge and the billed amount; and
(2) ‘pricemaster’ means a detailed schedule of hospital charges. . . .”
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however, solely as an artifice of avoidance, was deceit-
ful and without color when considered with the defen-
dants’ other mertiless defenses.

The twelfth special defenses alleged that Gelb had
never received a bill for the services the plaintiff ren-
dered to the child. The court found the special defense
to be a falsehood. The defendants testified that they not
only received the bill but also took affirmative action
calculated to avoid paying all but a miniscule amount
of the debt. The falsehood was perpetrated for no other
purpose than to avoid paying the bill. The defense,
therefore, was without color.

With regard to the defendants’ fourteenth special
defenses that Schwartz did not sign the authorization
and, therefore, could not be held liable, the court con-
cluded that it lacked any indicia of color. In view of
the defendants’ extraordinarily thorough research, the
court found it incredible that they missed the most
basic principle governing a parent’s financial responsi-
bility for a child. Section 46b-37 (2) imposes a legal
obligation on a parent of a minor child while the child is
residing in the family of its parents. See Yale Diagnostic
Radiology v. Estate of Fountain, supra, 267 Conn. 361.
Consequently, it is immaterial to Schwartz’ liability
whether he signed the authorization. Gelb testified that
she recognized her responsibility to pay for the medical
services rendered to the child because she is the child’s
parent. This defense becomes disingenuous when
Schwartz asserts that he has no concomitant responsi-
bility.

Having concluded that the referee’s findings as to
whether the defendants’ special defenses were color-
able were amply supported by the evidence, the court
moved to the second prong of the test set out in Maris
v. McGrath, supra, 269 Conn. 845, i.e., whether the
defendants acted in bad faith.
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“Bad faith in general implies both actual or construc-
tive fraud, or a design to mislead or deceive another,
or a neglect or refusal to fulfill some duty or some
contractual obligation, not prompted by an honest mis-
take as to one’s rights or duties, but by some interested
or sinister motive. . . . Bad faith means more than
mere negligence; it involves a dishonest purpose.”
(Internal quotation marks omitted.) De La Concha of
Hartford, Inc. v. Aetna Life Ins. Co., 269 Conn. 424,
433, 849 A.2d 382 (2004). The definition of bad faith in
Maris is somewhat different: “To determine whether
the bad faith exception applies, the court must assess
whether there has been substantive bad faith as exhib-
ited by, for example, a party’s use of oppressive tactics
or its wilful violations or court orders; [t]he appropriate
focus for the court . . . is the conduct of the party
in instigating or maintaining the litigation.” (Internal
quotation marks omitted.) Maris v. McGrath, supra,
269 Conn. 847. In cases involving debt collection avoid-
ance, a bankruptcy court looks to the totality of the
circumstances and may consider a wide range of fac-
tors, including “the nature of the debt . . . the timing
of the [bankruptcy] petition; how the debt arose; the
debtor’s motive in filing the petition; how the debtor’s
actions affected creditors; the debtor’s treatment of
creditors both before and after the petition was filed;
and whether the debtor has been forthcoming with the
bankruptcy court and the creditors.” (Internal quotation
marks omitted.) In re Meyers, 491 F.3d 120, 152 (3d
Cir. 2007). The court determined that most of the factors
applied to the defendants.

The court concluded that, under any definition, the
defendants had acted in bad faith. Under the De La
Concha of Hartford, Inc., definition, the defendants’
refusal to fulfill their contractual obligation was not
prompted by an honest mistake as to their rights or
duties. Rather, they carefully contrived a scheme



Page 32A CONNECTICUT LAW JOURNAL May 21, 2019

92 MAY, 2019 190 Conn. App. 63

Stamford Hospital v. Schwartz

prompted by the dishonest purpose to avoid a financial
obligation by lying under oath and asserting defenses
that bear no indicia of color. The court agreed with the
referee that the “defendants’ prevarications and obfus-
cation permeated the entire trial and infiltrated their
pleadings.” The court, therefore, specifically found that
the special defenses identified in its memorandum of
decision were without merit and that they were not
prompted by an honest mistake as to either the defen-
dants’ rights or duties.

The court turned to the plaintiff’'s request for attor-
ney’s fees. The defendants argued that the total attor-
ney’s fees that may be awarded to the plaintiff could
not exceed 15 percent of the judgment pursuant to
General Statutes § 42-150aa (b).2 The court disagreed,
concluding that the plaintiff’s claim was not limited by
statute, but was controlled by the common-law rule
that the court may award attorney’s fees for bad faith.
The court reasoned that whenever there is an attorney’s
fee provision in a consumer party’s contract, that provi-
sion is subject to § 42-150aa unless it is coupled with
a distinctly different cause of action such as a breach
of contract claim. A rule of statutory construction pro-
vides that “[n]o statute is to be construed as altering
the common law, farther than its words import [and

. a statute] is not to be construed as making any
innovation upon the common law which it does not
fairly express.” (Internal quotation marks omitted.)
Statev. Luzietti, 230 Conn. 427 433, 646 A.2d 85 (1994).

In Rizzo Pool Co. v. Del Grosso, 240 Conn. 58, 69-72,
689 A.2d 1097 (1997), our Supreme Court construed the

% General Statutes § 42-150aa (b) provides: “If a lawsuit in which money
damages are claimed is commenced by an attorney who is not a salaried
employee of the holder of a contract or lease subject to the provisions of this
section, such holder may receive or collect attorney’s fees, if not otherwise
prohibited by law, or not more than fifteen percent of the amount of any
judgment which is entered.”
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scope of General Statutes § 42-150bb,* the sister statute
of § 42-150aa, in determining that the statute did not
limit a successful defendant in a consumer contract
case to the 15 percent allowed in § 42-150aa. The court
looked to the plain language of the statute and was
persuaded that the phrase “ ‘the terms governing the
size of the fee for the commercial party,’ relates to the
parties’ contract, and not to § 42-150aa. Had the legisla-
ture intended to limit consumer awards of attorney’s
fees to 15 percent, it would have incorporated the provi-
sions of § 42-150aa by expressly providing ‘as provided
in § 42-150aa.” Moreover, reading § 42-150bb in context,
as we must, it is clear that the phrase, ‘the terms govern-
ing the size of the fee for the commercial party,’ relates
to ‘the contract or lease’ as provided in the immediately
preceding sentence in the statute.” Id., 74.

The court in the present case, relying on its discus-
sion of Rizzo, stated “from the language of subsection
(b) of § 42-150aa, it is clear that the fee limitation was
intended to apply to a consumer contract, which by
our decisional law is imported into that contract, and
not to bad faith conduct of a party which is an action-
able wrong [that] exists independently of the contract.”
The court, therefore, concluded that it was free to award
attorney’s fees for bad faith conduct independent of
the authorization and that it had a proper basis for
extending the award to Schwartz.

The plaintiff’s counsel filed an affidavit for attorney’s
fees seeking a total of $34,082.20. The affidavit is item-
ized, identifies each attorney who performed a service,

% General Statutes § 42-150bb provides in relevant part: “Whenever any
contract . . . entered into . . . to which a consumer is a party, provides
for the attorney’s fee of the commercial party to be paid by the consumer,
an attorney’s fee shall be awarded as a matter of law to the consumer who
successfully prosecutes or defends an action . . . based upon the contract
. . . . Except as hereinafter provided, the size of the attorney’s fee awarded
to the consumer shall be based as far as practicable upon the terms governing
the size of the fee for the commercial party. . . .”
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provides the attorney’s respective hourly rate, describes
the service, and assigns a time factor in hours and min-
utes, and the corresponding cost. The hourly rate for
each attorney ranged from $175 to $265 per hour, with
most entries at $185. The defendants objected to the
fees on several grounds.

Schwartz disclaimed liability because (1) he was not
contractually obligated to pay and (2) there is no statute
that requires a spouse to pay another spouse’s attor-
ney’s fees. The court referred to its prior explanation
as to why Schwartz is responsible to pay for the child’s
medical care pursuant to the authorization signed by
Gelb. As to the second reason, the court found it to be
an attempt to distinguish Schwartz’ statutory liability
for the child’s medical care from interspousal liability
for attorney’s fees for which there is no liability in the
present context. The court found the argument to be
disingenuous, as it purposefully overlooks parental
responsibility fixed by statute.

The defendants also challenged the reasonableness
of the attorney’s fees requested. The court held an evi-
dentiary hearing to permit the defendants to cross-
examine the plaintiff’'s counsel and to offer evidence
of their own that the attorney’s fees were unreason-
able. The defendants claimed that the attorney’s fees
exceeded the amount prayed for in the complaint, i.e.,
$15,000. The court explained that the plaintiff’s clas-
sification of the case in its complaint as seeking less
than $15,000 is designed for administrative purposes
only and does not limit the amount of damages that
can be recovered. See Southington ‘84 Associates v.
Silver Dollar Stores, Inc., 237 Conn. 758, 765, 678 A.2d
968 (1996). Moreover, Practice Book § 11-21 treats the
award of attorney’s fees separately from the com-
plaint.® Id., 766.

% Practice Book § 11-21 provides in relevant part: “Motions for attorney’s
fees shall be filed with the trial court within thirty days following the date
on which the final judgment of the trial court was rendered. . . . Nothing
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The defendants also argued that the amount of attor-
ney’s fees sought was disproportionate to the amount
in controversy. The court acknowledged that dispropor-
tionality of legal fees is one of the many factors that a
court is required to consider in assessing whether an
attorney’s fee is reasonable. See Rules of Professional
Conduct 1.5. Cases discussing the propriety of awarding
disproportionate fees focus on the amount recovered
in comparison to the amount claimed for fees. See, e.g.,
Simms v. Chaisson, 277 Conn. 319, 332-34, 890 A.2d
548 (2006). In the present case, the plaintiff recovered
the entire amount claimed.

The court found the 241.6 hours of time the plaintiff’'s
attorneys devoted to the present case to be dispropor-
tionate to the amount recovered by any ordinary assess-
ment. Although the trial itself took less than two days,
there were 248 entries in the docket, which was greatly
disproportionate to the average activity in a similar
case. The defendants complained that the plaintiff was
represented by two attorneys at trial. The court stated
that this was no ordinary collection matter, but one
that was overburdened with “creative” defenses and
objections, as well as excessive pleading, and that the
self-represented defendants transformed a relatively
straightforward collection case into a “pitched legal
battle.” See Rana v. Terdjanian, 136 Conn. App. 99,
117, 46 A.3d 175, cert. denied, 305 Conn. 926, 47 A.3d
886 (2012). The court considered the foregoing factors
in addition to those enumerated in rule 1.5 of the Rules
of Professional Conduct.

“IWhen determining] reasonableness of requested
attorney’s fees . . . more than [a] trial court’s mere
general knowledge is required for an award of attorney’s
fees. . . . The burden of showing reasonableness rests
on the party requesting the fees, and there is an undis-
puted requirement that the reasonableness of attorney’s

in this section shall be deemed to affect an award of attorneys’ fees assessed
as a component of damages.”
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fees and costs must be proved by an appropriate eviden-
tiary showing. . . . [T]here must be a clearly stated
and described factual predicate for the fees sought,
apart from the trial court’s general knowledge of what
constitutes a reasonable fee. . . . That factual predi-
cate must include a statement of the fees requested and
a description of services rendered.” (Internal quotation
marks omitted.) Gagne v. Vaccaro, 118 Conn. App. 367,
371-72, 984 A.2d 1084 (2009). A party need not pre-
sent expert testimony regarding attorney’s fees. Wil-
liam Raveis Real Estate, Inc. v. Zajaczakowskt, 172
Conn. App. 405, 424, 160 A.3d 363 (2017). The court
properly may rely on a financial affidavit, as well as
its own knowledge and involvement with the trial, to
ascertain reasonable attorney’s fees. Id.

The court applied the foregoing guidelines and found
that the hourly rates of the plaintiff’'s counsel were
reasonable and that the time expended was reasonably
necessary. The court concluded that the plaintiff had
met its burden of providing a factual predicate for the
attorney’s fees and awarded it the full amount requested
against both defendants.

The defendants have raised twenty-three claims on
appeal. On the basis of our thorough review of the
record, we conclude that none of the claims is meritori-
ous and most of them are not reviewable, as the record
is inadequate for review, or the claim was not preserved
or adequately briefed, or is inappropriate as this court
does not, sua sponte, look for reasons to reverse the
judgment of the trial court.

In conducting our examination of the record and the
memoranda of decision written by the referee and trial
court, we are mindful of the applicable legal principles
and standards of review. “A reviewing authority may
not substitute its findings for those of the trier of the
facts. This principle applies no matter whether the
reviewing authority is the Supreme Court . . . the
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Appellate Court . . . or the Superior Court reviewing
the findings of the . . . attorney trial referees. . . .
This court has articulated that attorney trial referees
and [fact finders] share the same function . . . whose
determination of the facts is reviewable in accordance
with well established procedures prior to the rendition
of judgment by the court. . . .

“The factual findings of a[n] [attorney trial referee]
on any issue are reversible only if they are clearly erro-
neous. . . . [A reviewing court] cannot retry the facts
or pass upon the credibility of the witnesses. . . . A
finding of fact is clearly erroneous when there is no
evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.”
(Internal quotation marks omitted.) LPP Mortgage, Ltd.
v. Lynch, 122 Conn. App. 686, 692, 1 A.3d 157 (2010).

“Our standard of review concerning a trial court’s
findings of fact is well established. If the factual basis of
the court’s decision is challenged, our review includes
determining whether the facts set out in the memoran-
dum of decision are supported by the record or whether,
in light of the evidence and pleadings in the whole
record, those facts are clearly erroneous. . . . Further,
a court’s inference of fact is not reversible unless the
inference was arrived at unreasonably.” (Internal quota-
tion marks omitted.) Stein v. Tong, 117 Conn. App. 19,
24, 979 A.2d 494 (2009).

“The trial court’s legal conclusions are subject to
plenary review. [W]here the legal conclusions of the
court are challenged, we must determine whether they
are legally and logically correct and whether they find
support in the facts set out in the memorandum of
decision . . . .” (Internal quotation marks omitted.)
Hartford Fire Ins. Co. v. Werner, 91 Conn. App. 685,
687-88, 881 A.2d 1065, cert. denied, 276 Conn. 919, 888
A.2d 88 (2005).
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It is well established that appellate courts “review
the trial court’s decision to award attorney’s fees for
abuse of discretion. . . . This standard applies to the
amount of fees awarded . . . and also to the trial
court’s determination of the factual predicate justifying
the award. . . . Under the abuse of discretion standard
of review, [w]e will make every reasonable presumption
in favor of upholding the trial court’s ruling, and only
upset it for a manifest abuse of discretion. . . . [Thus,
our] review of such rulings is limited to the questions
of whether the trial court correctly applied the law and
reasonably could have reached the conclusion that it
did. . . .

“Connecticut adheres to the American rule, which
provides that attorney’s fees and ordinary expenses and
burdens of litigation are not allowed to the successful
party absent a contractual or statutory exception. . . .
When a contract expressly provides for the recovery
of reasonable attorney’s fees, an award under such a
clause requires an evidentiary showing of reasonable-
ness. . . . A trial court may rely on its own general
knowledge of the trial itself to supply evidence support
of an award of attorney’s fees. . . . The amount of
attorney’s fees to be awarded rests in the sound discre-
tion of the trial court and will not be disturbed on appeal
unless the trial court has abused its discretion. . . .
Sound discretion, by definition, means a discretion that
is not exercised arbitrarily or wilfully, but with regard
to what is right and equitable under the circumstances
and the law . . . .” (Citation omitted; internal quota-
tion marks omitted.) LLP Mortgage, Ltd. v. Lynch,
supra, 122 Conn. App. 702.

On the basis of our extensive review of the record
and examination of the well reasoned memoranda of
decision of the referee and trial court, we conclude that
the record supports their findings that the defendants
are indebted to the plaintiff and that they exhibited bad
faith throughout the litigation. This is the rare case in
which the arguments put forth are so preposterous,
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audacious, and transparent, and the attempt to avoid
payment so obvious, that a finding of bad faith is com-
pelled. Above all else, credibility determinations are to
be made by the finder of fact who may accept all, some,
or none of the testimony of a witness. See Cusano v.
Lagjoie, 178 Conn. App. 605, 609, 176 A.3d 1228 (2017).
The referee acted well within his authority to find by
a preponderance of the evidence that the defendants
were untruthful. See Kaczynski v. Kaczynski, 294
Conn. 121, 126, 981 A.2d 1068 (2009) (preponderance of
evidence usual standard in civil case). The defendants
testified that they were uncertain of the child’s parent-
age despite the overwhelming contrary circumstantial
evidence. Their behavior in predicating their defense
on such a denial is deeply offensive to the norms of
civil society. Accordingly, because the record supports
the findings of the referee and the court that the defen-
dants acted in bad faith, the court’s decision to award
attorney’s fees is legally and logically correct. For the
foregoing reasons, the defendants’ appeal fails.

The judgment is affirmed.

In this opinion the other judges concurred.

GREGG FISK v. TOWN OF REDDING ET AL.
(AC 40216)

Sheldon, Elgo and Flynn, Js.*
Syllabus

The plaintiff, who had sustained injuries when he fell off of a municipal
retaining wall, sought to recover damages for absolute public nuisance
from the defendant town of Redding. He claimed that the town had
created a nuisance by constructing the retaining wall without a fence
on top of it, which thereby resulted in his fall and injuries. Following
a trial, the jury returned a verdict in favor of the town, which the trial
court accepted and recorded. Thereafter, the plaintiff filed a motion to

* The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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set aside the verdict, claiming that the jury’s responses to the first and
third interrogatories, in which it found that the wall was an inherently
dangerous condition but was not an unreasonable or unlawful use of the
land, were inconsistent. The trial court denied the motion and rendered
judgment in accordance with the verdict, from which the plaintiff
appealed to this court. Held:

1. The trial court abused its discretion in denying the plaintiff’s motion to
set aside the verdict, as the jury’s answers to the special interrogatories
in the verdict form were inconsistent and could not be harmonized: the
jury could not have determined that the alleged inherently dangerous
condition, the retaining wall without a fence, was both inherently danger-
ous and not an unreasonable use of the land, as there was no scenario
under which the jury reasonably could have determined, after concluding
that the retaining wall without a fence was inherently dangerous, that
the fact that the retaining wall lacked a fence served any utility to
either the town or the community, or that a weighing of all relevant
circumstances could make the use of the land for an unfenced wall that
is inherently dangerous and lacks any utility, reasonable, and, thus,
the jury’s response to the first interrogatory, that the condition was
inherently dangerous, was fatally inconsistent with its response to the
third interrogatory, that the town’s use of the land was not unreasonable;
furthermore, the trial court did not attempt to harmonize the jury’s
inconsistent answers to interrogatories by ordering the jury to return
to continue its deliberations and to consider its verdict in light of the
obvious inconsistency.

2. The plaintiff could not prevail on his claim that the trial court erred in
excluding evidence that following his accident, the town installed a
fence, which was based on his claim that evidence of the remedial repair
was admissible because the town did not voluntarily install the fence
but, rather, did so at the direction of the Department of Transportation;
under the applicable provision of the Connecticut Code of Evidence
(§ 4-7 [a]), evidence of measures taken after an event, which if taken
before the event would have made injury or damage less likely to result,
is inadmissible to prove negligence or culpable conduct in connection
with the event, the reasons behind that rule make clear that voluntariness
is not a factor, and although the plaintiff alleged that the evidence of
the subsequent fence was relevant to the jury’s determination of inherent
danger and proximate cause, the evidence of remedial measures was
inadmissible to prove the town’s liability for nuisance.

(One judge concurring in part and dissenting in part)

Argued November 14, 2018—officially released May 21, 2019
Procedural History

Action to recover damages for public nuisance,
brought to the Superior Court in the judicial district of
Fairfield, where the court, Kamp, J., granted the named
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defendant’s motion to preclude certain evidence; there-
after, the matter was tried to the jury; verdict for the
named defendant; subsequently, the court denied the
plaintiff’s motions to set aside the verdict and for a new
trial, and rendered judgment in accordance with the
verdict, from which the plaintiff appealed to this court.
Reversed; new trial.

A. Reynolds Gordon, with whom was Frank A. DeNi-
cola, Jr., for the appellant (plaintiff).

Thomas R. Gerarde, with whom, on the brief, was
Beatrice S. Jordan, for the appellee (named defendant).
Opinion

FLYNN, J. The plaintiff, Gregg Fisk, appeals from the
judgment of the trial court rendered on a jury verdict
in favor of the defendant town of Redding.! On appeal,
the plaintiff claims that the court erred in (1) denying
his motion to set aside the verdict and (2) excluding
evidence of subsequent remedial measures. We agree
with the plaintiff’s first claim but disagree with the
second.

The record reveals the following facts. A retaining
wall was constructed as part of the defendant’s “Street-
scape Project.” The project was funded by federal and
state grants, and the state Department of Transporta-
tion (department) supervised the construction. The
department’s design engineer supervisor approved the
construction of a five foot retaining wall without a
fence.? During the construction phase of the project,

! The complaint also named as defendants M. Rondano, Inc., and BL
Companies, Inc. The court, Radcliffe, J., granted the motion for summary
judgment of BL Companies, Inc., which was affirmed on appeal. See Fisk
v. Redding, 164 Conn. App. 647, 138 A.3d 410 (2016). The plaintiff withdrew
his complaint as to M. Rondano, Inc. We will refer in this opinion to the
town of Redding as the defendant.

2 There was evidence that the Bridge Design Manual, which applies to
retaining walls, provided that a protective fence is required if a retaining
wall is greater than five feet, and subsequently was changed, unbeknownst
to the project supervisors, to require any retaining wall exceeding four feet
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field conditions existed that necessitated the height of
the retaining wall to become taller than five feet, as the
driveway below it sloped downward. A wooden barrier
in the style of a Merritt Parkway guardrail was installed
several feet in distance from the retaining wall with
dense landscaping behind it.

The retaining wall was adjacent to the parking lot of
the Lumberyard Pub. On the evening of August 26, 2011,
at approximately 8:30 p.m., the plaintiff went to the
Lumberyard Pub for dinner and drinks. The plaintiff left
at approximately 2 a.m., after consuming approximately
five beers. In order to reach Main Street by a shortcut,
the plaintiff climbed over the guardrail and stepped
off the retaining wall. While traversing the unfenced
retaining wall, the plaintiff fell and injured his left leg
and ankle in many places.

The plaintiff brought an action against the defendant
sounding in absolute public nuisance and alleging that
he was injured when he fell off an unfenced retain-
ing wall that had a nearly six foot drop to Main Street
below.? The defendant filed an answer and special
defenses, alleging, inter alia, assumption of the risk and
recklessness. Following trial, the jury returned a verdict
for the defendant, which the court, Kamp, J., accepted
and recorded. Thereafter, the plaintiff filed a motion to
set aside the verdict, and the court issued a memoran-
dum of decision denying the motion. This appeal fol-
lowed. Additional facts will be set forth as necessary.

to have a fence. There also was evidence that the wall, as built, complied
with the Connecticut State Building Code.

3 The plaintiff pleaded, inter alia, in his operative complaint: “The said wall,
which was within the highway limits of Main Street . . . had a precipitous
(approximately [six feet] straight down) drop at the border of the highway
right-of-way with the driveway (some [six feet] below) serving [number] 2
Main Street. . . . Said precipitous drop had no protective fencing. . . . As
such, the said construction was inherently dangerous and constituted an
absolute nuisance. . . . Said wall was constructed upon public land and
constituted a public nuisance.” The plaintiff offered evidence that he suffered
almost $250,000 in past medical bills and between $100,000 and $200,000 in
future medical bills.
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The plaintiff claims that the court erred when it
denied his motion to set aside the verdict because the
jury’s answers to the special interrogatories in the ver-
dict form were inconsistent. We agree.

The following additional facts are relevant to this
claim. The court charged the jury, prior to deliberations,
in part, as follows: “First, the plaintiff must prove that
the retaining wall was inherently dangerous . . . that
it had a natural tendency to create danger and to inflict
injury upon person or property. It is the condition itself
which must have a natural tendency to create danger
and inflict injury. You, as the trier of fact, must consider
all of the circumstances involved in determining
whether . . . the condition in that particular location
had a natural tendency to create danger and inflict
injury. Second, the plaintiff must prove that the danger
was a continuing one. . . . Third, the plaintiff must
prove that the use of the land, in this case the retaining
wall, was unreasonable or unlawful. In making a deter-
mination concerning the reasonableness of the use of
the land, all the surrounding factors must be considered.
Fourth, the plaintiff must prove that the condition inter-
feres with a right common to the general public. . . .
If you find that the plaintiff has proven the above ele-
ments of a public nuisance, next the plaintiff must prove
that the nuisance was a proximate cause of the injuries
suffered by [the plaintiff].” In explaining how to proceed
with the verdict forms and jury interrogatories, the
court stated: “[F]or example, you respond to question
one. If you answer no, as the instructions indicate, you
must return a verdict for the defendant, and you would
fill out the defendant’s verdict form and that would end
your deliberations. If you answer number one yes, as
the instructions indicate, then you go on to question
two, and you answer that question. After question two,
if you were to answer that question no, then you would
return a verdict for the defendant using the defendant’s
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verdict form. If you answer yes, you continue to number
three. And you continue through the process until
you've reached your verdict either using one or the
other of the verdict forms. You necessarily also have
to complete the jury interrogatories at least completely
or to where you stop if you answer a question no.” The
court did not further explicate interrogatories six and
seven, which asked the jury to render special verdicts
as to whether the defendant had proved its special
defenses of recklessness and assumption of the risk.

Following the final charge of the court to the jury,
the court submitted seven interrogatories to the jury,
with the first and third as follows: “1. Has Plaintiff
proven to you, by a preponderance of the evidence,
that the condition complained of, the subject retaining
wall was inherently dangerous in that it had a natural
tendency to inflict injury on person or property? . . .
3. Has Plaintiff proven to you, by a preponderance of
the evidence, that the Defendant’s use of the land was
unreasonable or unlawful?””* During deliberations, the
jury presented the following question to the court: “If
we are not all in agreement on questions one and two

* The court submitted the following interrogatories to the jury:

“1. Has Plaintiff proven to you, by a preponderance of the evidence, that
the condition complained of, the subject retaining wall, was inherently
dangerous in that it had a natural tendency to inflict injury on person or
property? . . .

“[If your answer is ‘NO,” you must return a verdict for the defendant by
using the defendant’s verdict form. If your answer is ‘YES,” please proceed
to questions #2.]

“2. Has Plaintiff proven to you, by a preponderance of the evidence, that
the danger created was a continuing one? . . .

“[If your answer is ‘NO,” you must return a verdict for the defendant by
using the defendant’s verdict form. If your answer is ‘YES,’ please proceed
to questions #3.]

“3. Has Plaintiff proven to you, by a preponderance of the evidence, that
the Defendant’s use of the land was unreasonable or unlawful? . . .

“[If your answer is ‘NO,” you must return a verdict for the defendant by
using the defendant’s verdict form. If your answer is ‘YES,’ please proceed
to questions #4.]

“4, Has Plaintiff proven to you, by a preponderance of the evidence, that
the existence of the nuisance interfered with a right common to the general
public? . . .
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but are on question three, are we able to rule in favor
of the defendant?” (Emphasis omitted.) Thereafter,
counsel discussed the issue with the court outside the
presence of the jury, and the plaintiff’s attorney stated:
“If some of them are saying that the wall was

inherently dangerous and the danger was continuing,
then that means that it has to be unreasonable.” The
court did not agree and stated that the “law requires
that you, on behalf of your client, prove all four ele-
ments, and if you can’t prove each element then there’s
adefendant’s verdict.” The plaintiff’'s counsel explained,
“we don’t abandon our position,” to which the court
responded, “of course you don’t because you're going
to write about this on appeal.” The plaintiff’s counsel
specifically took an exception to “the omission of the
words ‘without a fence’ after ‘retaining wall’” in the
court’s charge to the jury. He also had preserved the
issue in the plaintiff’s request to charge, dated July 25,
2016, which suggested that the court charged the jury
that “[t]he plaintiff must prove that the retaining wall
without a fence had a natural tendency to create danger

“[If your answer is ‘NO,” you must return a verdict for the defendant by
using the defendant’s verdict form. If your answer is ‘YES,” please proceed
to questions #5.]

“5. Has Plaintiff proven to you, by a preponderance of the evidence, that
the existence of the nuisance was a proximate cause of the plaintiff’s injuries
and damages? .

“[If your answer is ‘NO,” you must return a verdict for the defendant by
using the defendant’s verdict form. If your answer is ‘YES,” please proceed
to questions #6.]

“6. Has the Defendant proven to you, by a preponderance of the evidence,
that Plaintiff’s own reckless misconduct was a proximate cause of his injur-
ies? . . .

“[If your answer is ‘YES,” you must return a verdict for the defendant by
using the defendant’s verdict form. If your answer is ‘NO,’ please proceed
to questions #7.]

“7. Has the Defendant proven to you, by a preponderance of the evidence,
its defense of assumption of the risk? . . .

“[If your answer is ‘YES,” you must return a verdict for the defendant by
using the defendant’s verdict form. If your answer is ‘NO,” please proceed
to the plaintiff’s verdict form.]”
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and to inflict injury upon person or property.” (Internal
quotation marks omitted.)

Following the colloquy with counsel, the court
responded to the jury’s question as follows: “Ladies and
gentlemen, I instructed you on the law and you have
my charge as a court exhibit. And the plaintiff has the
burden of proof, as I indicated in my charge, to prove
essentially four elements of an absolute public nuisance
. . .. If the jury can unanimously . . . agree that the
plaintiff has not proven one of those four elements and
you can agree upon that, and in this case if it’'s number
three and you so indicate on your jury verdict interroga-
tories and you check that unanimously in the negative,
then you . . . can return a verdict in . . . favor of the
defendant. But you must all unanimously agree that
[the plaintiff] has not proven one element of the cause
of action.”

Following deliberations, the jury responded in the
affirmative to jury interrogatories one and two and in
the negative to the third jury interrogatory. The plaintiff
moved to set aside the defendant’s verdict, arguing that
the jury’s responses to the first and third interrogato-
ries, in which it found that the wall was an inherently
dangerous condition but was not an unreasonable or
unlawful use of the land, were inconsistent. The court
denied the motion, reasoning that the “jury’s responses
to the interrogatories were not inconsistent because
there was evidence that allowed the jury to determine
that, although the wall was unreasonably dangerous, it
was not an unreasonable use of the land.”

“The standard of review governing our review of a
trial court’s denial of a motion to set aside the verdict
is well settled. The trial court possesses inherent power
to set aside a jury verdict which, in the court’s opinion,
is against the law or the evidence. . . . [The trial court]
should not set aside a verdict where it is apparent that
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there was some evidence upon which the jury might
reasonably reach [its] conclusion, and should not refuse
to set it aside where the manifest injustice of the verdict
is so plain and palpable as clearly to denote that some
mistake was made by the jury in the application of legal
principles . . . . Ultimately, [t]he decision to set aside
a verdict entails the exercise of a broad legal discretion

. . that, in the absence of clear abuse, we shall not
disturb.” (Internal quotation marks omitted.) Kumah
v. Brown, 160 Conn. App. 798, 803, 126 A.3d 598, cert.
denied, 320 Conn. 908, 128 A.3d 953 (2015).

“When a claim is made that the jury’s answers to
interrogatories in returning a verdict are inconsistent,
the court has the duty to attempt to harmonize the
answers.” (Internal quotation marks omitted.) Suarez
v. Dickmont Plastics Corp., 242 Conn. 255, 270, 280,
698 A.2d 838 (1997). The plaintiff pleaded that the nui-
sance was absolute. “[Iln order to prevail on a claim
of nuisance, a plaintiff must prove that: (1) the condition
complained of had a natural tendency to create danger
and inflict injury upon person or property; (2) the dan-
ger created was a continuing one; (3) the use of the land
was unreasonable or unlawful; [and] (4) the existence of
the nuisance was [a] proximate cause of the [plaintiff’s]
injuries and damages. . . . [W]here absolute public
nuisance is alleged, the plaintiff’s burden includes two
other elements of proof: (1) that the condition or con-
duct complained of interfered with a right common to
the general public . . . and (2) that the alleged nui-
sance was absolute, that is, that the defendants’ inten-
tional conduct, rather than their negligence, caused the
condition deemed to be a nuisance.” (Citations omitted;
internal quotation marks omitted.) State v. Tippetts-
Abbett-McCarthy-Stratton, 204 Conn. 177, 183, 527 A.2d
688 (1987).

“Whether an interference is unreasonable in the pub-
lic nuisance context depends . . . on (a) [w]hether the
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conduct involves a significant interference with the pub-
lic health, the public safety, the public peace, the public
comfort or the public convenience, or (b) whether the
conduct is proscribed by [law] . . . . The rights com-
mon to the general public can include, but certainly are
not limited to, such things as the right to use a public
park, highway, river or lake.” (Internal quotation marks
omitted.) Kumah v. Brown, supra, 160 Conn. App. 805.
“The test of unreasonableness is essentially a weighing
process, involving a comparative evaluation of conflict-
ing interests in various situations according to objective
legal standards.” (Internal quotation marks omitted.)
Walsh v. Stonington Water Pollution Control Author-
ity, 260 Conn. 443, 456, 736 A.2d 811 (1999), citing 4
Restatement, Torts § 826, comment (b) (1939). One of
those factors is utility. “Reasonableness in the nuisance
context weighs the utility of the interference with the
public right against the degree or severity of the interfer-
ence. See 4 Restatement (Second), Torts § 826, p. 119
(1979) (‘[a]n intentional invasion of another’s interest
in the use and enjoyment of land is unreasonable if
. the gravity of the harm outweighs the utility of
the actor’s conduct’); see also 58 Am. Jur. 2d 632-33,
Nuisances § 79 (2012) (‘the court must balance the grav-
ity of the harm to the plaintiff against the utility of the
defendant’s conduct both to the defendant and to the
community’). Such considerations are germane to
deciding whether an interference with public safety is
significant.” Kumah v. Brown, supra, 806 n.6.

In Kumah v. Brown, supra, 160 Conn. App. 798, the
plaintiff driver collided with a fire truck that had been
positioned diagonally across Interstate 95 in response

>The focus in Walsh v. Stonington Water Pollution Control Authority,
250 Conn. 443, 449, 736 A.2d 811 (1999), was the utility of what the alleged
creators of a private nuisance had made by their conduct rather than any
contributory negligence on the part of the plaintiffs. The present case
involves a claim of absolute nuisance to which contributory negligence is
not a defense. See Warren v. Bridgeport, 129 Conn. 355, 360, 28 A.2d 1 (1942).
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to a tractor trailer that had rolled over and was leaking
diesel fuel. Id., 800-801. The plaintiff driver brought an
action sounding in negligence and public nuisance. Id.,
801. The plaintiffs argued on appeal that “the court
erred in failing to set aside the jury’s verdict because
the jury’s finding that the defendant was negligent was
inconsistent with its express finding that the defen-
dant’s use of the land was not unreasonable.” Id., 802.
This court concluded that “[i]t does not follow that
simply because the jury found, as to one or more of
the alleged acts or omissions, that the defendant had
breached its duty to act as an ordinarily prudent person,
it then necessarily had to find that the defendant’s use
of the land was unreasonable in the circumstances.”
Id., 804. This court further concluded: “The jury could
have found, for example, that a reasonably prudent
town would have added more traffic cones or placed
them differently, but that it was not unreasonable over-
all, given the emergency, for the town to interfere with
the public’s access to the highway generally by placing
the fire truck in front of the disabled tractor trailer and
generally guarding the scene. The interrogatories were
not necessarily inconsistent; therefore, the court did
not abuse its discretion in denying the plaintiffs’ motion
to set aside the verdict.” (Footnote omitted.) Id., 806—
807.

We are presented with the question of whether the
jury’s response to the first interrogatory, that the condi-
tion was inherently dangerous, is fatally inconsistent
with its response to the third interrogatory, that the
defendant’s use of the land was not unreasonable.® In
his complaint, the plaintiff alleged that the defendant
constructed a retaining wall that had a precipitous drop
of approximately six feet and was not fenced. The plain-
tiff claims that the wall was inherently dangerous, con-
stituted a public nuisance, and that he injured himself

% The court instructed the jury to determine whether the condition in the
particular location had a natural tendency to create danger and inflict injury.
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when he fell off the retaining wall. The issue in this
case, as it was tried and argued below, was not whether
the defendant could build a wall, but whether it could
erect an unfenced wall, without thereby creating a pub-
lic nuisance. In analogous settings, such as highway
defect or premises liability cases, where a particular
defect must be proved, what must be established is not
a condition that might give rise to the defect, but the
existence of the very defect that caused the injury, such
as apothole in a highway or a broken stair on someone’s
premises. See, e.g., DiPietro v. Farmington Sports
Arena, LLC, 306 Conn. 107, 49 A.3d 951 (2012). In the
present case, the condition which the plaintiff claims
to have constituted a nuisance was the retaining wall
without a fence.

The court instructed the jury on the “reasonable use”
element of public nuisance that it was to consider “all
the surrounding factors.” Although there was evidence
of landscaping and a Merritt Parkway style barrier sev-
eral feet from the approximately five foot tall wall,
the jury nonetheless found the wall to be inherently
dangerous. Evidence that the plaintiff was intoxicated,
wore flip-flops, walked over the Merritt Parkway barrier
and jumped off the wall, does not pertain to the question
in the third interrogatory as to whether the defendant’s
use of the land was reasonable. “[T]he only practical
distinction between an absolute nuisance and one
grounded in negligence is that contributory negligence
is not a defense to the former but may be as to the
latter.” (Internal quotation marks omitted.) Quinnett
v. Newman, 213 Conn. 343, 349, 568 A.2d 786 (1990),
overruled on other grounds by Craig v. Driscoll, 262
Conn. 312, 813 A.2d 1003 (2003). That evidence might
well pertain to the defendant’s special defenses of reck-
lessness and assumption of the risk, but the jury did
not reach those issues. The issue of utility comes into
play logically, not about whether the wall itself had
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some use to hold back the earth, but whether there was
any useful public purpose to erecting the wall without
afence atop it, which is the very defect that the plaintiff,
in his complaint, supporting evidence, and argument to
the jury, claims to have been the nuisance that proxi-
mately caused his injuries. In this case, as a matter of
law, the jury could not have determined that the
retaining wall without a fence was both inherently dan-
gerous and not an unreasonable use of the land. A wall
with or without a fence has the same capacity to hold
back earth. The condition at issue is not the wall itself
or the Streetscape Project, but the wall without a fence
atop it. The inherently dangerous condition of the wall
without a fence has no utility to stabilize soil. In Kumah,
a jury reasonably could have found that the fire truck
placed diagonally across an interstate was not an unrea-
sonable use of the land given the utility of the fire truck
in the emergency situation. See Kumah v. Brown, supra,
160 Conn. App. 806-807. In the present case, there is
no scenario under which the jury reasonably could have
determined, after concluding that the retaining wall
without a fence was inherently dangerous, that the fact
that the retaining wall lacked a fence served any utility
to either the defendant or the community, or that a
weighing of all relevant circumstances could make the
use of the land for an unfenced wall that is inherently
dangerous and lacks any utility, reasonable. Under the
circumstances of this case, the jury’s answers to inter-
rogatories one and three are inconsistent. In Bilodeau
v. Bristol, 38 Conn. App. 447, 455, 661 A.2d 1049, cert.
denied, 235 Conn. 906, 665 A.2d 899 (1995), this court
noted that in attempting to harmonize the jury’s incon-
sistent answers to interrogatories, a court may, as dic-
tated by caution, return the jury to consider its verdict
in light of the obvious inconsistency. See also Rendahl
v. Peluso, 173 Conn. App. 66, 95, 162 A.3d 1 (2017) (“[a]
trial court may decline to accept a verdict and return
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the jury to continue its deliberations when the verdict
form or accompanying interrogatories, if any . . . are
legally inconsistent”). The trial court did not do so in
this instance. Because the jury’s answers are inconsis-
tent and cannot be harmonized, we conclude that the
court abused its discretion in denying the plaintiff’s
motion to set aside the verdict. “A verdict that is incon-
sistent or ambiguous should be set aside.” Kregos v.
Stone, 88 Conn. App. 459, 470, 872 A.2d 901, cert. denied,
275 Conn. 901, 882 A.2d 672 (2005).

II

The plaintiff next claims that the court erred in
excluding evidence that following the plaintiff’s acci-
dent, the defendant installed a fence.” The plaintiff
argues that evidence of the remedial repair is admissible
because the defendant did not voluntarily install the
fence but, rather, did so at the direction of the depart-
ment. We disagree.

“The trial court’s ruling on evidentiary matters will
be overturned only upon a showing of a clear abuse of
the court’s discretion. . . . We will make every reason-
able presumption in favor of upholding the trial court’s
ruling . . . .” (Internal quotation marks omitted.)
Stokes v. Norwich Taxt, LLC, 289 Conn. 465, 489, 958
A.2d 1195 (2008).

Section 4-7 (a) of the Connecticut Code of Evidence
provides: “[E]vidence of measures taken after an event,
which if taken before the event would have made injury
or damage less likely to result, is inadmissible to prove
negligence or culpable conduct in connection with the
event. Evidence of those measures is admissible when
offered to prove controverted issues such as ownership,
control or feasibility of precautionary measures.” Sec-
tion 4-7, “which is an exception to the general rule of

" Because of our conclusion with respect to the first issue, it is appropriate
for us to give guidance on issues that are likely to recur upon retrial.
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admissibility of relevant evidence . . . reflects the set-
tled rule in this [s]tate that evidence of subsequent
repairs is inadmissible to prove negligence or [as] an
admission of negligence at the time of the accident.
. . . [S]uch evidence is likely to be of relatively minor
probative value. . . . A broad exclusionary rule pro-
hibiting the use of such evidence to prove negligence
[or culpable conduct] therefore fosters the public good
by allowing tortfeasors to repair hazards without fear
of having the repair used as proof of negligence, even
though it requires the plaintiff to make a case without
the use of evidence of the subsequent repairs. . . .
[E]vidence of subsequent remedial measures may be
introduced when the party seeking to introduce the
evidence can demonstrate that it is not being used as
evidence of negligence but is instead offered to prove
another material issue.” (Citations omitted; footnote
omitted; internal quotation marks omitted.) Duncan v.
Mill Management Co. of Greenwich, Inc., 308 Conn. 1,
13-15, 60 A.3d 222 (2013).

The plaintiff stated in his brief that the evidence of
the subsequent fence was relevant to the jury’s determi-
nation of inherent danger and proximate cause. Section
4-7 of the Connecticut Code of Evidence, and the rea-
sons behind the rule, make clear that voluntariness is
not a factor, and that evidence of remedial measures
is inadmissible to prove the defendant’s liability for
nuisance. Accordingly, we conclude that the court did
not abuse its discretion in excluding evidence of the
subsequent fence.

The judgment is reversed and the case is remanded
for a new trial.

In this opinion SHELDON, J., concurred.

ELGO, J., concurring in part and dissenting in part.
In ruling on a motion to set aside a verdict, the trial
court is endowed with a broad legal discretion that
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shall not be disturbed absent clear abuse. Rawls v.
Progressive Northern Ins. Co., 310 Conn. 768, 776, 83
A.3d 576 (2014); see also Ulbrich v. Groth, 310 Conn.
375, 414, 78 A.3d 76 (2013) (every reasonable presump-
tion must be given in favor of correctness of court’s
exercise of discretion to deny motion to set aside). In
the present case, the plaintiff, Gregg Fisk, claims that
the court abused that discretion due to the presence
of allegedly inconsistent responses to certain interroga-
tories by the jury. Such a claim requires this court to
attempt to harmonize the jury’s answers while giving
the evidence the most favorable construction that rea-
sonably supports its verdict. Norrie v. Heil Co., 203
Conn. 594, 606, 525 A.2d 1332 (1987). Guided by that
standard, I would conclude that the trial court did not
abuse its discretion in this case because the jury’s
responses to the interrogatories in question can be har-
monized in accordance with established nuisance juris-
prudence. I therefore respectfully dissent from the
majority’s conclusion to the contrary.

The standard of review governing the plaintiff’s claim
is well settled. In Norrie v. Heil Co., supra, 203 Conn.
605-606, our Supreme Court articulated the standard
of review applicable to a claim that the jury’s responses
to interrogatories are internally inconsistent with each
other. It stated: “Our [review] is extremely limited. The
trial court’s refusal to set aside the verdict is entitled
to great weight in our assessment of the claim that its
decision is erroneous. . . . The evidence and record
must be given the most favorable construction in sup-
port of the verdict which is reasonable. . . . It is not
the function of a court to search the record for conflict-
ing answers in order to take the case away from the
jury on a theory that gives equal support to inconsistent
and uncertain inferences. When a claim is made that
the jury’s answers to interrogatories in returning a ver-
dict are inconsistent, the court has the duty to attempt
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to harmonize the answers.” (Citations omitted.) Id., 606;
accord FEarlington v. Anastast, 293 Conn. 194, 203, 976
A.2d 689 (2009).

In this public nuisance action, the jury was presented
with seven interrogatories. See footnote 4 of the major-
ity opinion. Relevant to this appeal are its responses
to the first and third interrogatories. The first interroga-
tory asked whether the plaintiff had proven “that the
condition complained of, the subject retaining wall, was
inherently dangerous in that it had a natural tendency to
inflict injury on person or property”’; the jury answered
“Yes.” The third interrogatory inquired whether the
plaintiff had proven “that the Defendant’s use of the
land was unreasonable or unlawful”; the jury answered
“No.” In accordance with the court’s instructions,' the
jury, after answering that interrogatory in the negative,
proceeded to return a verdict in favor of the defendant
town of Redding.? On appeal, the plaintiff maintains
that those responses are internally inconsistent with
each other and “plainly contradictory.” I do not agree.

The first interrogatory required the jury to determine
whether the retaining wall itself was inherently danger-
ous. It is well established that an interrogatory pre-
sented to a jury must be read “in conjunction” with the
instruction provided by the court. Norrie v. Heil Co.,
supra, 203 Conn. 605. In its charge to the jury, the court
instructed that “[i]t is the condition itself which must
have a natural tendency to create danger and inflict
injury.” (Emphasis added.) Because under our law the
jury is presumed to follow the court’s instructions
absent an indication to the contrary; Wiseman v. Arm-
strong, 295 Conn. 94, 113, 989 A.2d 1027 (2010); we

!In this appeal, the plaintiff has raised no claim with respect to the
propriety of the court’s instructions to the jury.

®The complaint named other defendants that are not involved in this
appeal. References in this opinion to the defendant are to the town of
Redding.
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must presume that the jury in this case considered
whether the retaining wall itself was inherently danger-
ous. The jury answered the query in the affirmative.

After making that initial finding, the jury also was
required to determine whether the use of the land in
question was unreasonable, insofar as it interfered with
a right common to the general public.® See State v.
Tippetts-Abbett-McCarthy-Stratton, 204 Conn. 177, 183,
527 A.2d 688 (1987); 4 Restatement (Second), Torts
§ 821B (1) (1979). Unlike the first interrogatory, which
required the jury to determine whether the retaining
wall itself was inherently dangerous, the inquiry under
the third interrogatory required the jury to consider
whether the use of the land on which the retaining wall
was erected was unreasonable in light of the surround-
ing circumstances.* As this court has observed, in the
public nuisance context, all of the surrounding factors
must be considered to ascertain whether the use of
land in a given instance constitutes an unreasonable
interference with a public use. See Kumah v. Brown,
160 Conn. App. 798, 805-806 n.5 and n.6, 126 A.3d 598,
cert. denied, 320 Conn. 908, 128 A.3d 953 (2015).

That precept is well ingrained in our law. As our
Supreme Court noted more than half a century ago,

# Although both the third interrogatory and the court’s charge to the jury
also referenced unlawfulness, there was no evidence presented at trial, nor
any claim by the plaintiff, that the use of the land was unlawful. I therefore
confine my review to the issue of reasonableness. See Walsh v. Stonington
Water Pollution Control Authority, 250 Conn. 443, 449 n.4, 736 A.2d 811
(1999) (“the determinative portion of this element [of a nuisance action]
was whether the use . . . was reasonable”).

¢ For that reason, I reject the plaintiff’s suggestion that a finding that the
land in question was inherently dangerous precludes a finding by the jury
that the defendant’s use of the land in question was reasonable. The relevant
inquiries under the first and third interrogatories are distinct and have been
well established under our law for the better part of a century. See, e.g.,
Beckwith v. Stratford, 129 Conn. 506, 508, 29 A.2d 775 (1942) (“[t]o constitute
anuisance in the use of land, it must appear not only that a certain condition
by its very nature is likely to cause injury but also that the use is unreasonable
or unlawful”).
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reasonableness must be determined in light of the par-
ticular “circumstances of the case.” Wetstone v. Cantor,
144 Conn. 77, 80, 127 A.2d 70 (1956); see also Nicholson
v. Connecticut Half-Way House, Inc., 153 Conn. 507,
510, 218 A.2d 383 (1966) (“[a] fair test of whether a
proposed use constitutes a nuisance is the reasonable-
ness of the use of the property in the particular locality
under the circumstances of the case” [internal quotation
marks omitted]). The precedent of this state’s highest
court thus instructs that “[u]nreasonableness cannot be
determined in the abstract, but, rather, must be judged
under the circumstances of the particular case.” Pestey
v. Cushman, 259 Conn. 345, 352-53, 788 A.2d 496 (2002);
see also Walsh v. Stonington Water Pollution Control
Authority, 250 Conn. 443, 457, 736 A.2d 811 (1999) (con-
cluding that trial court properly instructed jury that it
“must consider many factors in determining the reason-
ableness of use”); Nair v. Thaw, 156 Conn. 445, 452
242 A.2d 757 (1968) (citing 4 Restatement, Torts § 826,
comment [b] [1939], for proposition that “[d]etermining
unreasonableness [in the nuisance context] is essen-
tially a weighing process, involving a comparative evalu-
ation of conflicting interests in various situations
according to objective legal standards” [internal quota-
tion marks omitted]); Cyr v. Brookfield, 153 Conn. 261,
266, 216 A.2d 198 (1965) (reasonableness measured
“under all the circumstances”).

Almost eighty years ago, our Supreme Court
explained that “[w]hether . . . a particular condition
upon property constitutes a [public] nuisance does not

5 In Peterson v. Oxford, 189 Conn. 740, 745-46, 459 A.2d 100 (1983), our
Supreme Court similarly described the application of a reasonableness stan-
dard as “a weighing analysis” that entails consideration of “all the relevant
circumstances” and factors. See also Williams Ford, Inc. v. Hartford
Courant Co., 232 Conn. 559, 580, 657 A.2d 212 (1995) (“[w]e have consistently
held that reasonableness is a question of fact for the trier to determine
based on all of the circumstances”).
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depend merely upon the inherent nature of the condq-
tion, but involves also a consideration of all relevant
facts, such asitslocation, its adaptation to the beneficial
operation of the property, the right of members of the
public to go upon the land adjacent to it, and the use
to which they would naturally put that land.” (Emphasis
added.) Balaas v. Hartford, 126 Conn. 510, 514, 12 A.2d
765 (1940). For that reason, the trial court in the present
case properly instructed the jury with respect to the
third interrogatory that “[ijJn making a determination
concerning the reasonableness of the use of the land,
all the surrounding factors must be considered.” See
Kumah v. Brown, supra, 160 Conn. App. 806 n.6 (“[t]he
jury . . . was properly instructed to consider all of the
[surrounding] circumstances”).

Accordingly, in considering the third interrogatory
regarding the reasonableness of the defendant’s use of
the land, the jury was not confined to a review of the
retaining wall in isolation. Rather, the jury was required
to “take into account a multiplicity” of surrounding
factors; Walsh v. Stonington Water Pollution Control
Authority, supra, 250 Conn. 457; including “both the
general activity [on the land] and what is done about
its consequences.” (Internal quotation marks omitted.)
Id., 459. In the present case, the jury had before it evi-
dence of the necessity and, hence, utility, of the retain-
ing wall, as it was constructed to replace an existing
retaining wall and meant to preserve the public’s right
to traverse Main Street below, particularly pedestrians,
bicyclists, and joggers. The jury also heard testimony
that the retaining wall, as built, fully complied with the
Connecticut State Building Code, which governs the
construction of retaining walls in this state. The plaintiff
does not suggest otherwise in this appeal.

The jury also was presented with an abundance of
documentary and testimonial evidence, including sev-
eral photographs of the land in question, indicating that
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both a guardrail barrier and a dense landscaping buffer
separated the retaining wall from the adjacent parking
lot, from which it is undisputed that the plaintiff entered
the land. In this regard, I reiterate that the applicable
standard of review requires this court to view that evi-
dence in the light most favorable to the verdict delivered
by the jury and to make all reasonable inferences consis-
tent therewith. Norrie v. Heil Co., supra, 203 Conn. 606.
James Fielding, who served as the project manager and
oversaw construction of the retaining wall, testified at
trial that installing a fence on the retaining wall “was
never discussed” because the defendant “had the guard-
rail in place serving to protect vehicles and pedestri-
ans.” Beyond that, the plaintiff’'s own expert witness,
forensic engineer Richard Ziegler, conceded at trial that
the guardrail barrier was an effective means of keeping
people out of the area between the retaining wall and
the parking lot.5

The jury also heard uncontroverted testimony that,
between May and August, 2011, the plaintiff frequently
patronized the Lumberyard Pub, whose parking lot
abuts the land in question, as often as twice a week.
The plaintiff testified that, on every occasion prior to
the events of August 27, 2011, he walked down the

6 At trial, the following colloquy occurred:

“[The Defendant’s Counsel]: The [existing] guardrail, it’'s made of heavy
block wood; is that right?

“[Ziegler]: Yes.

“[The Defendant’s Counsel]: And a structure like this one [that] we're
looking at, certainly sends the message to people over here that they are
not supposed to go over in that direction, doesn’t it?

“[Ziegler]: Correct.

“[The Defendant’s Counsel]: And . . . correct me if I'm wrong, but the
guardrail is an effective means of keeping people from the parking lot over
here from going into the area where the high parts of the wall are, correct?

“[Ziegler]: Yes.

“[The Defendant’s Counsel]: That was your word, an effective means of
keeping people from going in; correct?

“[Ziegler]: Yes.”
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paved parking lot to exit the Lumberyard Pub.” The
plaintiff’s own testimony supports the conclusion that
the defendant’s use of the land was objectively reason-
able because the plaintiff’s conduct on every other occa-
sion he frequented the Lumberyard Pub® illustrates that
he had recognized the defendant’s use of the guardrail
barrier and the landscaping buffer as signals to the pub-
lic that they should not traverse the land in question.’

"The uncontroverted evidence before the jury established that, at all
relevant times in 2011, the plaintiff lived one-half mile away from the land
in question and knew that there was a drop in elevation from the top of
the retaining wall. The evidence also indicates that the plaintiff was very
familiar with the land in question. He previously had worked in that area
of the town for seven years, at which time a timber retaining wall was
present on that land. There is no indication in the record that the plaintiff
ever attempted to traverse either the timber retaining wall or the replacement
retaining wall at any time during those seven years or in 2011, apart from
the early morning hours of August 27, 2011, when he was in an admittedly
intoxicated condition. As the plaintiff acknowledged at trial, he “never once
went over [the] retaining wall prior to that night . . . .”

Moreover, the plaintiff offered no evidence that anyone ever traversed
the retaining wall prior to the events of August 27, 2011. In this regard, I
believe the present case is strikingly similar to Balaas v. Hartford, supra,
126 Conn. 514, in which “[t]here [was] no finding that anyone had ever
[previously used the land in question as the plaintiff did], that the place
where the accident occurred had ever been used [in that manner], or that
there was any reason for the defendant to anticipate such use by anyone.”

81 fully agree with the majority that such evidence is not relevant to the
question of the plaintiff’s contributory negligence in this public nuisance
case. Rather, I highlight such evidence because I believe it further substanti-
ates a finding by the jury that the defendant took reasonable measures to
alert pedestrians of ordinary prudence that the land in question was not to
be traversed.

% 1In his operative complaint, the plaintiff alleged that the defendant had
erected the retaining wall without any “protective fencing.” In its answer,
the defendant denied the truth of that allegation. As such, the factual question
of whether any protective fencing existed was in dispute and one for the
jury, as finder of fact, to ultimately decide. Because the jury was presented
with ample documentary and testimonial evidence that both a guardrail
barrier and a landscaping buffer separated the parking lot from the retaining
wall, as well as testimony from the defendant’s project manager that the
guardrail barrier was installed “to protect vehicles and pedestrians,” I believe
the jury reasonably could conclude that protective fencing was, in fact,
present on the land, insofar as fencing is defined as “a barrier intended to
prevent . . . intrusion or to mark a boundary” and “something resembling
a fence in appearance or function.” See Webster’s Third New International
Dictionary (2002) p. 837. Such a finding is consistent with the verdict ren-
dered by the jury in favor of the defendant.
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Under Connecticut law, a nuisance claim requires
consideration of not only the defendant’s use of the
land in erecting the retaining wall, but also “what
[was] done about its consequences.” (Internal quota-
tion marks omitted.) Walsh v. Stonington Water Pollu-
tton Control Authority, supra, 250 Conn. 459. On the
evidence presented at trial, the jury reasonably could
determine that the defendant’s installation of both the
guardrail barrier and the landscaping buffer to separate
the retaining wall from pedestrian access in the park-
ing lot were protective measures aimed at mitigating
any adverse consequences of an otherwise dangerous
retaining wall.”

Such surrounding circumstances are highly relevant
to the jury’s consideration of the reasonableness of the
defendant’s use of the land in question. For example,
in Kumah v. Brown, supra, 160 Conn. App. 800, 802, at
issue was the reasonableness of a fire truck positioned
diagonally across the middle and right travel lanes of
a highway, which, the plaintiff alleged, created a public
nuisance. In affirming the trial court’s refusal to set
aside the jury’s verdict, this court addressed the reason-
ableness element of a public nuisance claim. In so doing,
this court focused not only on the inherently dangerous
condition, but also on the surrounding circumstances.
The court emphasized that firefighters had activated
“flashing lights” and had “placed cones as warnings to
approaching traffic.” Id., 800-801; see also id., 806 n.6
(“[t]he jury may well have decided . . . that the social
utility of guarding the scene with, inter alia, flashing
lights was great”). In light of those surrounding circum-
stances, this court concluded that the jury could have

10 At oral argument before this court, Judge Sheldon noted two distinct
ways that a property owner may deal with an inherently dangerous condition,
stating: “One way is to get rid of the problem. That is, to actually fix it. The
other way is to give adequate warning of it or to fence it off so that people
don’t go there.” Both at trial and in this appeal, the defendant has maintained
that the installation of the guardrail barrier accomplished the latter.
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found that the use of the property “was not unreason-
able overall . . . .” Id., 806.

In the present case, I likewise would conclude that
the jury had an adequate evidentiary basis to conclude
that the defendant’s use of the land did not constitute
an unreasonable interference with a right common to
the general public when viewed in light of the sur-
rounding circumstances.!! The retaining wall, while
inherently dangerous, was constructed in full compli-
ance with the Connecticut State Building Code. The
defendant installed both a guardrail barrier and a land-
scaping buffer to shield the retaining wall from the
adjacent parking lot. The jury reasonably could infer,
from the plaintiffs own testimony that he did not
attempt to traverse the land in question during any of
his numerous visits to the Lumberyard Pub prior to the
night in question, that the guardrail and landscaping
buffer provided an effective barrier from pedestrian
traffic. Moreover, the plaintiff’'s own expert testified at
trial that the guardrail, in particular, provided adequate
notice and was an effective means of keeping people
out of the area between the retaining wall and the park-
ing lot. See footnote 6 of this opinion. The admitted
efficacy of that barrier provides a basis on which the
jury could conclude that, notwithstanding the inherent
dangerousness of the retaining wall itself, the defen-
dant’s use of the land was not unreasonable in light of
the surrounding circumstances.

"'The plaintiff has not specified, in either his appellate briefs or at oral
argument before this court, precisely what “right common to the general
public” is implicated here. Presumably, his claim is predicated on a right
to freely traverse an area of land that historically—and at all times relevant
to this case—has contained a retaining wall.

2T also would conclude that the plaintiff’s reliance on Bilodeauw v. Bristol,
38 Conn. App. 447, 661 A.2d 1049, cert. denied, 235 Conn. 906, 665 A.2d 899
(1995), is misplaced. Unlike the present case, Bilodeau did not involve
internally inconsistent interrogatory answers by the jury but, rather, con-
cerned “an apparent inconsistency between the jury’s answer to one of the
interrogatories submitted to it and the plaintiff’s verdict.” Id., 450. In that
case, the jury could only return a plaintiff’s verdict if it had “answered all
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In reviewing a claim of internally inconsistent inter-
rogatory answers, we are obligated to harmonize those
answers to the extent practicable while giving the evi-
dence the most favorable construction that supports
the jury’s ultimate verdict. See Norrie v. Heil Co., supra,
203 Conn. 606. We are not permitted to search the
record for conflicting answers in order to take the case
away from the jury on a theory that gives equal support
to inconsistent and uncertain inferences. Id. In its mem-
orandum of decision denying the plaintiff’s motion to
set aside the verdict, the court specifically found that
“there was sufficient evidence to permit the jury to
make a factual determination regarding the reasonable-
ness element and thereby render a verdict in favor of
the defendant—the court finds that the jury’s responses
to [the] interrogatories are neither inconsistent nor con-
trary to the law.” I believe that, having applied the
appropriate legal standard given the evidence before
the jury, the trial court did not abuse its discretion in

six interrogatories in the affirmative . . . .” Id., 455. After answering one
of the six interrogatories in the negative, the jury nonetheless delivered a
verdict in favor of the plaintiff, and the court thereafter directed a verdict
in favor of the defendant. Id., 452-54.

On appeal, this court expressly stated that its ruling was predicated on
the particular “circumstances of this case . . . .” Id., 456. This court empha-
sized that the trial court “did not expressly charge the jury that it must
answer all of the interrogatories in the affirmative in order to find for the
plaintiff. This failure further evidences the jury’s unawareness or confusion
regarding the relationship between the interrogatories and the verdict.” 1d.,
453 n.5. The trial court’s failure to so instruct the jury, coupled with the
remedial mandate of General Statutes § 52-223, led this court to observe
that “considering the fact that the trial court had not specifically instructed
the jury that it needed to answer all of the interrogatories in the affirmative
in order to return a plaintiff’s verdict, caution dictated that the jury be so
instructed and given an opportunity to make its verdict clear” before the
court directed a verdict in favor of the defendant. Id., 455.

In the present case, by contrast, there is no claim that the jury’s responses
to the interrogatories are inconsistent with the verdict that it returned in
favor of the defendant. Furthermore, the plaintiff has never claimed any
impropriety in the instructions furnished by the trial court and has not
briefed such a claim in this appeal. Bilodeau, therefore, has little relevance
to the present case.
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denying the plaintiff’s motion to set aside the verdict
of the jury. I therefore respectfully dissent from part I
of the majority opinion.

RICHARD M. PATROWICZ ET AL. v.
BARRY PELOQUIN
(AC 40662)

Keller, Elgo and Moll, Js.
Syllabus

The plaintiffs, R and D, sought to recover damages from the defendant for,
inter alia, breach of contract in connection with a series of eighteen
loans that they had made to the defendant, who allegedly failed to pay
on the loans. The defendant, who was self-represented throughout trial
and on appeal, filed an answer and five special defenses, including that
the action was barred by the statute of frauds (§ 52-550 [a] [6]), which
requires any agreement for a loan in an amount exceeding $50,000 to
be in writing and signed by the party to be charged. At trial, early on
during the plaintiffs’ case-in-chief, D had exited the courtroom after
exchanging words with the defendant and did not return. After the
plaintiffs rested their case, the defendant attempted to call D as a witness
but she was not present in the courtroom and he had not subpoenaed her
to testify. The defendant requested a continuance in order to subpoena
D, which the trial court denied. Thereafter, the trial court rendered
judgment in favor of the plaintiffs in the amount of $48,168.66 and denied
the defendants’ special defenses, from which the defendant appealed
to this court. Held:

1. The trial court did not abuse its discretion in denying the defendant’s
request for a continuance in order to subpoena D; in denying the defen-
dant’s continuance request, that court was mindful of its duty to effec-
tively manage its caseflow and enforce the expectation that the trial,
which was scheduled for only one day, would go forward as assigned,
and given that the defendant had failed to subpoena D in the time leading
up to trial despite having previously filed an application for the issuance
of a subpoena for another witness in this case, that he did not request
the continuance to subpoena D until the day of trial and after the
plaintiffs had concluded their case-in-chief, and that he admitted that
he did not have any other witnesses available to testify because he
had not anticipated that the plaintiffs’ case-in-chief would conclude as
quickly as it did, the court reasonably could have concluded that the
defendant’s request for a continuance was a dilatory tactic intended to
delay the trial, and its denial of the defendant’s continuance request,
therefore, was neither arbitrary nor unreasonable.

2. The defendant could not prevail on his claim that the trial court committed
reversible error by permitting a material variance between the amount
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of damages alleged in the complaint and the amount pursued at trial,
without requiring the plaintiffs to file an amended complaint, which, he
claimed, wrongly allowed the plaintiffs to evade the application of the
statute of frauds by reducing the claimed contractual damages to an
amount below the $50,000 threshold contained in § 52-550 (a) (6); that
court properly found, on the basis of the eighteen loans that the plaintiffs
had made to the defendant and the plaintiffs’ reliance on the defendant’s
promise to repay those loans, that the plaintiffs had fully performed their
contractual obligations, and because the doctrine of part performance
precluded the application of the statute of frauds in this case, regardless
of whether the loan in question exceeded the statutory threshold of
$50,000, any variance in the claimed amount of damages was immaterial,
and the defendant could not demonstrate reversible error on the part
of the trial court in failing to compel the plaintiffs to file an amended com-
plaint.

Argued January 23-officially released May 21, 2019
Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of Windham and tried to
the court, Boland, J.; judgment for the plaintiffs, from
which the defendant appealed to this court. Affirmed.

Barry L. Peloquin, self-represented, the appellant
(defendant).

Ernest J. Cotnoir, for the appellees (plaintiffs).
Opinion

ELGO, J. In this breach of contract action, the self-
represented defendant, Barry Peloquin, appeals from
the judgment of the trial court rendered in favor of the
plaintiffs, Richard M. Patrowicz and Deborah Patrow-
icz.! On appeal, the defendant challenges the court’s
(1) denial of his request for a continuance following
the close of the plaintiffs’ case-in-chief and (2) determi-
nations with respect to his statute of frauds defense.
We affirm the judgment of the trial court.

! For purposes of clarity, we refer to Richard M. Patrowicz and Deborah
Patrowicz collectively as the plaintiffs and individually by first name.
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In its memorandum of decision, the court found the
following relevant facts. The plaintiffs are husband and
wife, who jointly own a twenty-six acre parcel of land in
Thompson. After retiring from a career as a millwright,
Richard began operating a small forestry business on
the property.

In 2012 or 2013, a mutual friend introduced the plain-
tiffs to the defendant. At that time, the defendant
resided in the town of Pomfret, where zoning regula-
tions prohibited the defendant from parking log trucks
and other equipment on his residential property. The
plaintiffs met with the defendant, and the parties subse-
quently reached an agreement, under which the defen-
dant was permitted to store his commercial logging
equipment on the plaintiffs’ property.

As the court found, the plaintiffs learned “[i]n short
order . . . that zoning compliance was not the defen-
dant’s only problem. His equipment was in need of
repairs or replacement, and at times his cash flow was
insufficient to afford payment of his monthly home
mortgage and other bills. [The defendant] turned to the
plaintiffs for assistance.” The court further found that
the plaintiffs subsequently made a series of loans to
the defendant, all with the expectation of repayment.?

2 In its memorandum of decision, the court detailed eighteen “advances”
that the plaintiffs made to the defendant as follows:

Advance Date Amount  Purpose

Number

1. Oct. 7, 2013 $8000  Purchase of Ford F600 log truck
2 Oct. 13, 2013 $8500  Purchase of stump grinder
3 Nov. 18,2013 $3315.69  Tires, etc.

4. Dec. 5, 2013 $1500  Truck repair

5. Dec. 12,2013 $1740  Cash advance

6 Dec. 30,2013 $637.63  Repairs to log truck

7 Dec. 31,2013 $8500  Purchase of boom truck
8. Mar. 13,2014 $1740  Cash advance

9. April 7, 2014 $612.50 Towing of truck

10. June 24,2014 $1710.22  Radiator repair

11. July 15, 2014 $701.25  Repair of boom truck

12. July 25, 2014 $3000  Cash advance

13. July 26, 2014 $696.97  Repair manifold in truck
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As Richard testified at trial, the plaintiffs entered into
a “verbal agreement” with the defendant on the basis
of his “guarantee” that he would fully repay those loans.

When the defendant failed to repay those loans, the
plaintiffs commenced this breach of contract action in
December, 2015.% In his answer, the defendant denied
the material allegations of the plaintiffs’ complaint,
including the allegation that he had promised to repay
the loans in question. The defendant also asserted five
special defenses, only one of which is relevant to this
appeal. In his second special defense, the defendant
alleged that the breach of contract count was barred
by the statute of frauds set forth in General Statutes
§ 52-550.* The defendant filed numerous motions with
the trial court over the next thirteen months, including

14. Aug. 4, 2014 $4423.14  Truck repairs

15. Oct. 3, 2014 $763.55  Brake repair on pickup truck

16. July 13, 2015 $318.75  Tires for pickup truck

17. July 16, 2015 $2058.96  Transmission repair to automobile

18. Aug. 7, 2015 $300  Repairmanifoldleakin pickup truck
TOTAL $48,518.66

Those factual findings are substantiated by documentary and testimonial
evidence in the record before us and, thus, are not clearly erroneous. See
Solairaj v. Mannarino Builders, Inc., 168 Conn. App. 1, 8-9, 143 A.3d 666
(2016). The defendant has not claimed otherwise in this appeal.

% The plaintiffs’ complaint also contained counts alleging fraudulent mis-
representation and a violation of the Connecticut Unfair Trade Practices
Act, General Statutes § 42-110a et seq. In their posttrial brief, the plaintiffs
acknowledged that those two counts “may be deemed abandoned or with-
drawn,” and the court thereafter did not permit the plaintiffs to recover on
either basis.

* General Statutes § 52-550 (a) provides: “No civil action may be main-
tained in the following cases unless the agreement, or a memorandum of
the agreement, is made in writing and signed by the party, or the agent of
the party, to be charged: (1) Upon any agreement to charge any executor
or administrator, upon a special promise to answer damages out of his own
property; (2) against any person upon any special promise to answer for
the debt, default or miscarriage of another; (3) upon any agreement made
upon consideration of marriage; (4) upon any agreement for the sale of
real property or any interest in or concerning real property; (5) upon any
agreement that is not to be performed within one year from the making
thereof; or (6) upon any agreement for a loan in an amount which exceeds
fifty thousand dollars.”
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a motion to dismiss, a motion for summary judgment,
a motion for a default judgment, an “emergency motion
for discovery,” a motion to remove the plaintiffs’ legal
counsel, and a motion in limine, all of which were
denied by the court.

A court trial was held on March 10, 2017. In their case-
in-chief, the plaintiffs offered the testimony of Richard,
who was subject to lengthy cross and recross-examina-
tion by the self-represented defendant.’ In addition, the
plaintiffs introduced, and the court admitted, into evi-
dence various financial documents, including purchase
receipts, credit card statements, and copies of cancelled
checks from the plaintiffs made payable to and signed
by the defendant. Also admitted into evidence was a
promissory note executed on October 7, 2013, regarding
the defendant’s purchase of a log truck for $8000.6

The defendant’s case-in-chief consisted of additional
testimony from Richard and six documents that were
admitted into evidence as full exhibits. In his cross-
examination of Richard during the plaintiffs’ case-in-
chief and his direct examination of Richard as part of
his defense, the defendant repeatedly attempted to offer
contrasting statements of fact in response to Richard’s

% As the court noted following the close of the plaintiffs’ case-in-chief,
Richard had “just testified for three hours.” The defendant nonetheless called
Richard to testify for approximately two more hours as part of his defense.

S That promissory note was signed by the parties and states: “I, [the
defendant] am purchasing a 1983 Ford F600 log truck with a grappler boom
(log loader) from [Richard] for $8000 as a private sale on [October 7, 2013]
as is, in good condition. The following payment agreement is as follows:
[The defendant] agrees to pay Richard $350 a month until said balance is
satisfied. Per their agreement, if at any time [the defendant] should default
on any given monthly payment, then it is up to Richard’s discretion, he can
discuss an option to cure. This agreement is now agreed upon now [and]
herein between [the defendant] and Richard. Should something happen to
Richard, then his wife [Deborah] will assume the responsibility of any unpaid
balance from that time on.” The last page of that document contains a
notation indicating that the plaintiffs had received an initial payment of
$350 on October 7, 2013.
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testimony. Each time, the court advised the defendant
that such statements were improper and clarified that
the defendant was free to offer such evidence during his
own testimony.” The defendant nonetheless declined to
testify as a witness at trial. For that reason, when the
defendant attempted to introduce his own affidavit into
evidence during his case-in-chief, the court denied that
request. As the court stated, “I'm not [going to] allow
. . . your affidavit when you don’t want to testify and
be subject to cross-examination.”

In its subsequent memorandum of decision, the court
found the defendant in breach of contract, stating:
“Although the defendant, who represented himself,
denied virtually all the essential allegations of the com-
plaint, he declined to testify. When he attempted (fre-
quently) to offer evidence in his role as counsel, and
not under oath, the court directed him to hold that
information until he was sworn. At that time he could
have expounded at length upon his version of the facts.
He expressly declined to take advantage of that oppor-
tunity. Even to the extent that his arguments and objec-
tions could be credited, however, they did not undercut
[Richard’s] narrative of steady cash transfers to [the
defendant] in varying amounts over a considerable
period, without repayment. At best, they reflect a hazy
suggestion on their recipient’s part that all these trans-
fers were a gift. In support of this contention [the defen-
dant] offered no evidence whatsoever.

“This court had the opportunity to observe [Richard]
throughout approximately five hours of testimony and

" For example, the court explained to the defendant that cross-examination
was “not the time for you to get into an argument with [Richard] about the
content of his testimony,” and clarified that the defendant “can testify to
the contrary” during his own case-in-chief. Later in the defendant’s ques-
tioning of Richard, the court reminded the defendant that he was “again
trying to testify” through his questions and stated that it would “welcome
[the defendant’s] testimony” as a witness and that the defendant would be
permitted to “testify at length.”
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cross-examination. While he cannot be described as
razor-sharp in his recollection, he is generally credible
and, in the details to which he testified, there was sub-
stantial correspondence between his testimony and the
[documents that the plaintiffs] submitted [into evi-
dence]. The court finds that the plaintiffs have proven
by a preponderance of the evidence that they made
loans to the defendant totaling $48,518.66, of which he
has repaid a mere $350. That leaves $48,168.66 due and
owing.” The court also rejected all five special defenses
raised by the defendant. The court rendered judgment
in favor of the plaintiffs in the amount of $48,168.66,
and this appeal followed.

I

The defendant first claims that the court abused its
discretion in denying his request for a continuance fol-
lowing the close of the plaintiffs’ case-in-chief.®* We
disagree.

The following additional facts are relevant to the
defendant’s claim. Trial commenced on March 10, 2017,
with the presentation of the plaintiffs’ case-in-chief.
Early in Richard’s testimony on direct examination, the
defendant objected; in so doing, he sought to offer evi-
dence to rebut Richard’s testimony.’ As the court over-
ruled that objection, a brief colloquy ensued:

“The Defendant: Excuse me? Did you just say—swear
at me?

“[Deborah]: Yeah, I did.

8 Although the defendant couches his claim in terms of his constitutional
right to due process, “we will review the trial court’s refusal to grant a
continuance for an abuse of discretion.” State v. Godbolt, 161 Conn. App.
367, 374 n.4, 127 A.3d 1139 (2015), cert. denied, 320 Conn. 931, 134 A.3d
621 (2016).

 Richard had testified that the defendant made one payment of $350 on
the promissory note admitted into evidence. In response, the defendant
stated in relevant part: “I'm sorry. I would just like to object to that on
behalf of the fact that I never made a payment on this agreement . . . .”
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“The Court: All right.

“[Deborah]: I'm sorry.

“The Court: I'm going to—okay. [Deborah] is leaving
the courtroom. That’s probably going to solve the prob-
lem. I'll put on the record [that] there was an exchange
of words between her and the defendant, but I think
her leaving has resolved it.”

The plaintiffs’ counsel then continued his direct
examination of Richard, followed by cross-examination
by the defendant. There is no indication in the record
before us that Deborah ever reentered the courtroom.

When Richard’s testimony concluded, the plaintiffs
rested their case-in-chief. The court at that time
informed the defendant that “now it’s your opportunity
to testify or to call any other witnesses on your behalf.”
The defendant then stated that he wanted to call Debo-
rah as his first witness. Noting that Deborah was not
present in the courtroom, the court asked the defendant
if he had served a subpoena on her. The defendant did
not answer that query and instead argued that he was
not required to do so under Connecticut law because
Deborah was a party to the proceeding.'” In response,
the court explained that “she’s a plaintiff, but she’s not
present so she’s not required to be here unless you've

» The defendant renews that novel contention in this appeal, claiming
that General Statutes § 52-178 “mandate[s] that a trial court must allow [the
defendant] to take the vital testimony of the plaintiff [Deborah]” without a
subpoena. He is mistaken. By its plain language, § 52-178 provides that “[a]

party to a civil action . . . [m]ay compel any adverse party . . . to testify
as a witness in his behalf, in the same manner and subject to the same
rules as other witnesses . . . .” (Emphasis added.) That statute thus places

“the adverse party in the same position as any other witness.” Mendez v.
Dorman, 151 Conn. 193, 196, 195 A.2d 561 (1963). Accordingly, while the
defendant retained the right to subpoena Deborah like any other witness,
§ 52-178 does not obviate the requirement that he do so to compel her
testimony at trial. The defendant has not provided any legal authority indicat-
ing otherwise.
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subpoenaed her. . . . [Y]ou have the right . . . to
have her under subpoena. But if you haven’t issued a
subpoena to her, she’s not required to be here.”

The defendant then requested a continuance to sub-
poena Deborah, which the court denied. The defendant
nonetheless proceeded to argue that her testimony was
“key to [his] case,” without making any detailed proffer
as to the nature of Deborah’s expected testimony.!!
Contra State v. Gauthier, 140 Conn. App. 69, 73, 57 A.3d
849, cert. denied, 308 Conn. 907, 61 A.3d 1097 (2013).
The court again reminded the defendant that “[Deborah

is] not here and you don’t have any . . . way of compel-
ling her to be here yet and I'm not recessing the trial
to allow a subpoena to be sent out. . . . [M]aybe you've

been taken by surprise, but it’s not an unfair or illegal
surprise. It’s the kind of thing that attorneys would
anticipate that if they want to have a person here who's
a hostile witness, that they might have them under sub-
poena.”

Undaunted, the defendant asked the court to explain
why it would not permit him to seek a trial subpoena at
that time. The court at that time reminded the defendant
that the case had been scheduled for one day. When
the defendant asked why the court was insistent on
“holding [him] to one day,” the court explained that it
had “other business [that is] scheduled. Courts always
have other business [that is] scheduled. . . . You don't
make the schedule up at your convenience.”

The court asked the defendant if any of the other
witnesses named in his trial management report were
present and ready to testify. When the defendant con-
ceded that they were not, the court asked why they were

I At one point in the colloquy, the court asked the defendant if he had
any knowledge that Deborah would offer any testimony that differed from
that already provided by “her husband” earlier that day; the defendant
conceded that he did not, stating that he was “not a mind reader . . . .”
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not present, noting that “[i]t’s trial day.” The defendant
responded: “Because I knew that [the plaintiffs’ coun-
sel] was going to put his trial on first—his case on first.
. . . And I didn’t think that we would get that far at
this point to be honest with you.” The court then asked
the defendant if he could procure any of those witnesses
in the next twenty minutes, and the following collo-
quy transpired:

“The Defendant: They weren’'t asked to answer to
the complaint, Your Honor.

“The Court: So you're—you're trifling with me. You've
listed them as witnesses, today is the trial date, it’'s 2
o’clock in the afternoon, and you're telling me none—

“The Defendant: Is there a point of law that 'm—
“The Court: —of them are available?

“The Defendant: —missing tremendously here?
“The Court: Pardon me?

“The Defendant: Is there a point of law that I'm
Jjust missing?

“The Court: [Yes.] The point of law is that when you
have a trial, you come to court prepared to put the
case on.

“The Defendant: I am.

“The Court: Oh, no, you're not. You've listed nine
witnesses. One of them is present; the other eight are
not. Are you ready to proceed? Can you get any of these
people here in the next twenty minutes?

“The Defendant: I don’t think so.

“The Court: Then I don’t think you're ready to
proceed.”
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The defendant then opined that it was unfair that the
court was “prohibiting [him] from examining somebody
that showed up earlier today . . . .” In response, the
court stated: “I'm not prohibiting you. I'm telling . . .
you [that] you haven't done what it takes to get that
person here” by way of subpoena. To that, the defendant
replied: “That’s none of the court’s business. That’s not
my problem.” The court then stated: “It absolutely is
my business when [she is] not present and you want
to call her. [There is] no subpoena. I cannot force her
to be here absent a subpoena that you've served on her.”

The court again reminded the defendant that he was
free to testify on his own behalf to contradict Richard’s
testimony, to which the defendant replied, “I'm not
going to take the witness stand . . . if that’s what
you're asking.” The defendant then called Richard as a
witness, who was questioned for an additional two
hours. When Richard’s testimony concluded, the defen-
dant rested his case. The plaintiffs’ counsel then indi-
cated that he had no rebuttal to present, and the
evidence was closed.

On appeal, the defendant claims that the court
improperly denied his request for a continuance of the
trial in order to subpoena Deborah. “[T]he determina-
tion of whether to grant a request for a continuance is
within the discretion of the trial court, and will not be
disturbed on appeal absent an abuse of discretion. . . .
A reviewing court is bound by the principle that [e]very
reasonable presumption in favor of the proper exercise
of the trial court’s discretion will be made. . . . To
prove an abuse of discretion, an appellant must show
that the trial court’s denial of a request for a continuance
was arbitrary. . . . There are no mechanical tests for
deciding when a denial of a continuance is so arbitrary
as to violate due process. The answer must be found
in the circumstances present in every case, particularly
in the reasons presented to the trial judge at the time
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the request is denied. . . . In addition, we consistently
have acknowledged that [o]ur role as an appellate court
is not to substitute our judgment for that of a trial court
that has chosen one of many reasonable alternatives.”
(Citation omitted; internal quotation marks omitted.)
State v. Rivera, 268 Conn. 351, 378, 844 A.2d 191 (2004);
accord State v. Campbell, 328 Conn. 444, 473, 180 A.3d
882 (2018) (reviewing court must determine whether
trial court’s denial of continuance request was arbitrary
or unreasonable).

In the present case, the defendant did not raise his
request for a continuance of the trial in order to sub-
poena Deborah until after the plaintiffs had concluded
their case-in-chief. It is well established that “[o]nce a
trial has begun . . . a defendant’s right to due process
[does not entitle] him to a continuance upon demand.”
State v. Hamilton, 228 Conn. 234, 239, 636 A.2d 760
(1994). Rather, the appellate courts of this state are
“especially hesitant to find an abuse of discretion where
the court has denied a motion for continuance made
on the day of trial”’; Thode v. Thode, 190 Conn. 694, 697,
462 A.2d 4 (1983); and “where the request for continu-
ance comes after the plaintiff has rested his case.”
Burke v. Ruggerio, 24 Conn. App. 700, 706, 591 A.2d
453, cert. denied, 220 Conn. 903, 593 A.2d 967 (1991).
The belated nature of the defendant’s continuance
request militates against a conclusion that the court
abused its discretion in denying that request.

Furthermore, the aforementioned colloquy indicates
that the court was mindful of its obligation to manage
its caseflow when it denied the defendant’s midtrial
continuance request. As our Supreme Court has empha-
sized, “[i]n order to fulfill our responsibility of dispens-
ing justice we in the judiciary must adopt an effective
system of caseflow management. . . . [I]t is the
responsibility of the court . . . when necessary, to
enforce compliance with such standards. Our judicial
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bhl

system cannot be controlled by the litigants . . . .
(Internal quotation marks omitted.) Miller v. Appellate
Court, 320 Conn. 759, 773, 136 A.3d 1198 (2016). For
that reason, “[jludges must be firm and create the expec-
tation that a case will go forward on the specific day
that it is assigned.” (Internal quotation marks omitted.)
Kervick v. Silver Hill Hospital, 309 Conn. 688, 709 n.9,
72 A.3d 1044 (2013). The court expressly adhered to that
maxim in denying the defendant’s continuance request.

It also is significant that the case had been scheduled
for one day of trial. At the outset of his case-in-chief,
the defendant nonetheless acknowledged that he had
no other witnesses available to testify and candidly
confessed that he “didn’t think that we would get that
far at this point to be honest with you.” On that basis, the
court reasonably could have construed the defendant’s
continuance request as dilatory in nature. See, e.g.,
Great Country Bank v. Pastore, 241 Conn. 423, 437,
696 A.2d 1254 (1997) (because “the motion for a contin-
uance was merely a dilatory tactic . . . the trial court
acted well within its discretionary authority to deny
the motion”).

In this regard, we note that the defendant, although
self-represented, previously had filed an application for
the issuance of a subpoena in this very case,”? yet did
not do so with respect to Deborah despite listing her
as a witness on his trial management report.'® The defen-
dant’s failure to subpoena Deborah in a timely manner

2The record indicates that the defendant, on April 12, 2016, filed an
application for the issuance of a subpoena by a self-represented party,
regarding the testimony of Attorney Brian S. Mead. In addition, the defendant
appended to his appellate reply brief copies of two applications for the
issuance of a subpoena by a self-represented party that he had filed years
earlier in an unrelated action. See National Truck Emergency Road Service,
Inc. v. Peloquin, Superior Court, judicial district of Windham, Docket No.
CV-09-5005618-S (July 6, 2011).

13 Although our courts are solicitous of self-represented parties, such par-
ties nevertheless are “bound by the same rules of evidence and procedure
as those qualified to practice law.” Cersosimo v. Cersosimo, 188 Conn. 385,
394, 449 A.2d 1026 (1982).
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further informs our consideration of whether the court
abused its discretion in denying his continuance
request. See State v. Cecil J., 99 Conn. App. 274, 293,
913 A.2d 505 (2007) (“[i]n light of the defendant’s oppor-
tunity to subpoena [a potential witness] in the months
before trial, the trial court properly denied the motion
for a continuance as untimely”), aff'd, 291 Conn. 813,
970 A.2d 710 (2009).

In reviewing the propriety of the denial of a continu-
ance request, this court must indulge every reasonable
presumption in favor of that exercise of discretion. See
State v. Rivera, supra, 268 Conn. 378. On the particular
circumstances of this case, we cannot say that the
court’s denial of the defendant’s midtrial request for a
continuance in order to subpoena Deborah was either
arbitrary or unreasonable. The court, therefore, did not
abuse its discretion in denying that request.

IT

The defendant also challenges the court’s determina-
tions with respect to his statute of frauds defense. More
specifically, he contends that the court improperly per-
mitted a material variance between the amount of con-
tractual damages alleged in the plaintiffs’ complaint and
the amount pursued at trial and claimed by the plaintiffs
in their posttrial brief.!* That variance, the defendant
argues, reflects a deliberate attempt by the plaintiffs to
avoid the application of the statute of frauds by reducing
the claimed contractual damages to an amount below
the $50,000 threshold contained in § 52-550 (a) (6)."

“In paragraph nine of their complaint, the plaintiffs alleged that the
defendant “has refused to pay $61,357 that he promised to pay the plaintiffs
... .” In their posttrial brief, the plaintiffs alleged that the credible evidence
presented at trial entitled them to a judgment on the breach of contract
count in the amount of $48,168.66.

15 The plaintiffs, by contrast, attribute that difference to their acknowledge-
ment that although Richard had testified that there were additional loans
made to the defendant beyond the eighteen found by the court, either
“no documentary evidence was available or . . . [Richard] could not recall
sufficient information to corroborate” those additional loans at trial.




Page 78A CONNECTICUT LAW JOURNAL May 21, 2019

138 MAY, 2019 190 Conn. App. 124

Patrowicz v. Peloquin

The defendant thus submits that the court’s failure to
require the plaintiffs to file an amended complaint con-
stitutes reversible error. We do not agree.

“Under Connecticut law, the statute of frauds oper-
ates as a special defense to a civil action.” Grovenburg
v. Rustle Meadow Associates, LLC, 174 Conn. App. 18,
69, 1656 A.3d 193 (2017). Its function “is evidentiary,
to prevent enforcement through fraud or perjury of
contracts never in fact made.” Lynch v. Dawvis, 181
Conn. 434, 440-41, 435 A.2d 977 (1980); see also Hey-
man v. CBS, Inc., 178 Conn. 215, 221, 423 A.2d 887
(1979) (“the primary purpose of the statute [of frauds]
is to provide reliable evidence of the existence and the
terms of the contract”).

At the same time, that special defense generally does
not apply when a plaintiff demonstrates partial perfor-
mance with contractual obligations. As this court has
explained, “[t]he doctrine of part performance . . . is
an exception to the statute of frauds. . . . This doc-
trine originated to prevent the statute of frauds from
becoming an engine of fraud.” (Citation omitted; inter-
nal quotation marks omitted.) Red Buff Rita, Inc. v.
Moutinho, 151 Conn. App. 549, 5564-55, 96 A.3d 581
(2014). “[T]he elements required for part performance
are: (1) statements, acts or omissions that lead a party
to act to his detriment in reliance on the contract; (2)
knowledge or assent to the party’s actions in reliance
on the contract; and (3) acts that unmistakably point
to the contract. . . . Under this test, two separate but
related criteria are met that warrant precluding a party
from asserting the statute of frauds. . . . First, part
performance satisfies the evidentiary function of the
statute of frauds by providing proof of the contract
itself. . . . Second, the inducement of reliance on the
oral agreement implicates the equitable principle under-
lying estoppel because repudiation of the contract by
the other party would amount to the perpetration of a
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fraud.” (Internal quotation marks omitted.) SS-II, LLC
v. Bridge Street Associates, 293 Conn. 287, 295-96, 977
A.2d 189 (2009). Our review of a court’s determination
that a party has demonstrated part performance of a
contract is governed by the clearly erroneous standard
of review. See Harley v. Indian Spring Land Co., 123
Conn. App. 800, 826-30, 3 A.3d 992 (2010).

In its memorandum of decision, the court found that
the plaintiffs had made eighteen distinct loans to the
defendant in accordance with the parties’ agreement
and in reliance on the defendant’s promise of repay-
ment. See footnote 2 of this opinion. Accordingly, the
court found that the plaintiffs had demonstrated “full
performance of the agreements benefitting the defen-
dant, knowingly on his part, to the extent of $48,518.66
. . . .7 The court thus held that “there is neither a
factual nor a legal basis for holding that [the statute
of frauds] defeats the plaintiffs’ claims.” The evidence
adduced at trial by the plaintiffs substantiates that
determination. For that reason, the court properly con-
cluded that the doctrine of part performance precludes
application of the statute of frauds in the present case.

Because the statute of frauds does not apply in the
present case, the purported variance regarding the
claimed amount of contractual damages is immaterial.
See Tedesco v. Stamford, 215 Conn. 450, 461, 576 A.2d
1273 (1990) (“[o]nly material variances, those which
disclose a departure from the allegations in some matter
essential to the charge or claim, warrant the reversal
of a judgment” [internal quotation marks omitted]). The
defendant, therefore, cannot demonstrate reversible
error on the part of the trial court in failing to compel
the plaintiffs to file an amended complaint.

The judgment is affirmed.

In this opinion the other judges concurred.
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DIANE COLBY v. ARTHUR COLBY
(AC 41102)

Lavine, Prescott and Elgo, Js.
Syllabus

The defendant, whose marriage to the plaintiff previously had been dissolved
pursuant to a California dissolution judgment, appealed to this court
from the judgment of the trial court denying his motion for relief from
a 2007 stipulation of the parties that had been approved and adopted
as an order by the California court. Pursuant to the stipulation, the
parties agreed that the defendant owed the plaintiff $241,416 in past
due child support payments plus interest. The stipulation also included
an acknowledgement that the defendant was advised to seek legal coun-
sel regarding the terms and execution of the stipulation but that he
freely and voluntarily elected to represent himself. In an unrelated per-
sonal injury action brought by the defendant against the plaintiff, the
parties entered into a settlement agreement pursuant to which the defen-
dant acknowledged the debt that he owed to the plaintiff pursuant to
the 2007 order and the defendant received $48,000, which was credited
toward the satisfaction of that debt. In 2016, the plaintiff domesticated
the 2007 order in Connecticut pursuant to statute (§ 46b-71) and filed,
inter alia, a motion for contempt, alleging various arrearages. Thereafter,
the defendant filed the subject motion for relief from the 2007 order on
the grounds that the stipulation was the product of fraud and that he
had signed it while under duress. Following a hearing, the trial court
denied the motions for contempt and for relief from the 2007 order,
and ordered the defendant to pay the stipulated amount plus accrued
interest. In its memorandum of decision, the court detailed its application
of California law to the defendant’s claims and found that there a paucity
of credible evidence that the defendant was under duress when he
executed the stipulation, and that he failed to apply for the relief or
protections offered by the applicable California provisions within the
time limitations that California law provided. Thereafter, the court
granted the defendant’s motion to reargue and determined that the
defendant owed the plaintiff $397,523.96, which consisted of $241,416
pursuant to the 2007 order minus the $48,000 settlement credit, plus
postjudgment interest. On the defendant’s appeal to this court, held:

1. The trial court did not abuse its discretion in denying the defendant’s
motion for relief from the 2007 order on the ground that he failed to
timely seek relief under California law, as that court’s finding that there
was no extrinsic fraud was not clearly erroneous; the record revealed
that the defendant did not present any evidence that the plaintiff pre-
vented him from timely presenting a claim seeking relief from the stipula-
tion due to alleged inaccuracies within it regarding the amount of the
arrearage, that the stipulation advised the defendant to seek counsel
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regarding its terms, but the defendant voluntarily elected not to do so,
and that not only did the defendant fail to avail himself of the protections
offered under California law following the entry of 2007 order, but he
also, while represented by counsel, reiterated and acknowledged the
arrearage that he owed to the plaintiff when he settled the personal
injury case.

2. Contrary to the defendant’s claim, the trial court properly calculated
postjudgment interest; the 2007 order constituted a money judgment,
which, under California law, bears statutory postjudgment interest on
the principal and accrued interest, and, therefore, the court properly
calculated postjudgment interest on the basis of the entire balance owed
by the defendant.

Argued February 8—officially released May 21, 2019
Procedural History

Action to enforce a foreign judgment of dissolution,
brought to the Superior Court in the judicial district
of Hartford, where the court, Nastri, J., denied the
defendant’s motion for relief from a certain stipula-
tion of the parties that had been approved and adopted
as an order by the foreign court; thereafter, the court,
Nastri, J., granted the defendant’s motion to reargue
and modified the amount that the defendant owed to
the plaintiff, and the defendant appealed to this court.
Affirmed.

Patrick W. Boatman, with whom, on the brief, was
Erin E. Boatman, for the appellant (defendant).

Diane Frances Colby, self-represented, the appellee
(plaintiff) filed a brief.

Opinion
LAVINE, J. The defendant, Arthur Colby, appeals
from the judgment of the trial court rendered after the
plaintiff, Diane Colby, sought to enforce a California
judgment pursuant to General Statutes § 46b-70 et seq.!
On appeal, the defendant claims that the court improp-
erly (1) denied him relief from the California judgment,

! General Statutes §§ 46b-70 through 46b-75 govern the enforcement of
foreign matrimonial judgments. General Statutes § 46b-71 (a) provides: “Any
party to an action in which a foreign matrimonial judgment has been ren-
dered, shall file, with a certified copy of the foreign matrimonial judgment,
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(2) declined to order the plaintiff to produce receipts
in support of child support expenditures,” and (3) calcu-
lated postjudgment interest. We affirm the judgment of
the trial court.

The following facts, as found by the trial court, and
procedural history underlie this appeal. The parties
were married on February 23, 1980, and they have one
child who was born in 1988. The marriage broke down,
and they divorced. On April 19, 1996, the parties entered
into a marital settlement agreement. On October 4, 1996,
this agreement, which required the defendant to pay
child and spousal support, was approved by and incor-
porated into a dissolution judgment in the California
Superior Court. According to the judgment, the defen-
dant was to pay $1080 per month to the plaintiff for
child support until their child reached age nineteen,
died, or was emancipated; to pay one half of child care
costs, education expenses, and medical expenses; to
pay a percentage of additional income he earned; and
to maintain a life insurance policy. Additionally, the
defendant was to pay the plaintiff spousal support of
$120 per month.

The defendant sought a modification of the dissolu-
tion judgment due to a reduction in his income. On
November 16, 2000, following a hearing, the dissolution
judgment was modified by the California Superior
Court. By the terms of the modification, the defendant

in the court in this state in which enforcement of such judgment is sought,
a certification that such judgment is final, has not been modified, altered,
amended, set aside or vacated and that the enforcement of such judgment
has not been stayed or suspended, and such certificate shall set forth the
full name and last-known address of the other party to such judgment and
the name and address of the court in the foreign state which rendered
such judgment.”

®The defendant argues that the trial court erred in denying him relief
from the California judgment, in part, because it failed to engage in an
analysis of the accuracy of the arrearage as stated in the judgment and to
order the plaintiff to produce receipts in support thereof. We, therefore,
address these claims together.
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was to pay child support of $531 per month until Febru-
ary, 2001, when child support was reduced to $497 per
month; to pay $150 per month toward the child support
arrearage; and to pay one half of the child’s tutoring
expenses with the plaintiff providing receipts.

The defendant failed to abide by the terms of the
modification, and, on April 25, 2007, the plaintiff filed
an application in the California Superior Court for
an assignment order and determination of arrear-
ages, alleging that the defendant had not paid the full
amount of child support; had not contributed to medical
expenses, child care costs, or education costs; did not
maintain a life insurance policy or reimburse the plain-
tiff for life insurance premiums that she paid on his
behalf; and had not paid spousal support.

On July 12, 2007, the parties entered into a stipulation
that was approved and adopted as an order of the Cali-
fornia Superior Court (2007 judgment). Pursuant to the
2007 judgment, the parties agreed that the defendant
owed the plaintiff a total of $241,416 in past due child
support payments plus interest.? Included in the stipula-
tion was an acknowledgement by the parties that the

3 The parties agreed in relevant part:

“1. As of March 19, 2007, the [defendant] owes to [the plaintiff] a total
of $241,416.00 in arrearages as follows:

“A. Spousal support arrearages: $10,440.00 principal, $7,178.00 interest,
totaling $17,618.00.

“B. As of March 19, 2007, the [defendant] owes to the [plaintiff] the
following child support arrearages:

“b. Base Child Support: $86,500.00 principal, $51,676.00 interest, total-
ing $138,176.00.

“c. Medical Support: $13,375.00 principal, $8,046.00 interest, totaling
$21,421.00.

“d. Child Care Expenses: $9,454.00 principal, $8,077.00 interest, totaling
$17,531.00.

“e. Remedial Education: $25,212.00 principal, $11,851.00 interest, total-
ing $37,063.00.

“f. Life Insurance Premiums: $6,300.00 principal, $3,307.00 interest, total-
ing $9,607.00.

“3. Interest on the foregoing child support amounts, as well as principal
amounts, shall constitute child support and not spousal support or family
support.”
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defendant was advised to seek legal counsel regarding
the terms and execution of the stipulation, but that he
“freely and voluntarily elected to represent himself
... .7 There were no further proceedings in the matter
subsequent to the 2007 judgment.

In 2006, the plaintiff’'s dog bit the defendant’s face,
and he commenced a personal injury action against the
plaintiff. The action was resolved by means of an August
27, 2009 settlement. Pursuant to the settlement, the
defendant acknowledged the $241,416 debt he owed to
the plaintiff pursuant to the 2007 judgment. When he
entered into the settlement and signed the release, the
defendant was represented by counsel who stated that
he “fully explained the terms and conditions of the
foregoing [r]elease . . . to [the defendant], that [the
defendant] acknowledged . . . that he understands
said [r]elease and the legal effects thereof, [and that
counsel] believe[d] that [the defendant] understands
the [r]elease and the legal effect of the [r]elease . . . .”
Pursuant to the settlement agreement, the defendant
received $48,000 in the form of credit toward the satis-
faction of the 2007 judgment.

In March, 2016, the plaintiff filed the 2007 judgment
in Connecticut pursuant to General Statutes § 46b-71.
On April 7, 2016, she filed a motion for contempt, dated
March 29, 2016, alleging various arrearages, and filed
a motion to implead* on August 10, 2016. On August
15, 2016, the defendant filed a motion for relief from
the 2007 judgment on the grounds of fraud and duress.’

4 The plaintiff sought to implead the defendant’s present wife, Jane Colby,
and also sought to implead, on April 16, 2016, the defendant’s mother, Laura
Colby, who passed away before the court ruled on the motion.

® The defendant alleged in his motion that the stipulation “is the product
of fraud and/or mistake as it does not comport with intervening orders
which modified the [dissolution judgment and] as a result, the stipulation
overstates the arrearages, includes support obligations which no longer
apply . . . and does not give the defendant credit for cash payments he
tendered to [the plaintiff] . . . .” Additionally, the defendant alleged that
he signed the stipulation under duress, while he was unrepresented by
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A hearing on the motions took place on December 9,
2016, and January 5, 6 and 31, 2017.

On August 2, 2017, the court denied the motions for
contempt, to implead, and for relief, and ordered the
defendant to pay the plaintiff $465,498.29 in installments
with interest accruing at a rate of 10 percent. In its
memorandum of decision, the court detailed its applica-
tion of California law, including California Code of Civil
Procedure § 473% and California Family Code § 2122,"

counsel, was recovering from dog bite injuries, and was in a state of fear
as he alleged that the plaintiff’s counsel stated that if he did not sign the
stipulation that he would spend ninety days in jail. The trial court found
that, when the defendant signed the stipulation, he was in a law office in
Connecticut and was not in the presence of the plaintiff’s counsel. It con-
cluded that the defendant was not under duress, and the defendant does
not challenge that finding on appeal. Rather, the defendant argues that the
trial court failed to consider the other grounds he alleged.

b California Code of Civil Procedure § 473 (b) provides in relevant part:
“The court may, upon any terms as may be just, relieve a party or his or
her legal representative from a judgment, dismissal, order, or other proceed-
ing taken against him or her through his or her mistake, inadvertence,
surprise, or excusable neglect. Application for this relief shall be accompa-
nied by a copy of the answer or other pleading proposed to be filed therein,
otherwise the application shall not be granted, and shall be made within a
reasonable time, in no case exceeding six months, after the judgment, dis-
missal, order, or proceeding was taken. . . .”

" California Family Code § 2122 provides: “The grounds and time limits
for a motion to set aside a judgment, or any part or parts thereof, are
governed by this section and shall be one of the following: (a) Actual fraud
where the defrauded party was kept in ignorance or in some other manner
was fraudulently prevented from fully participating in the proceeding. An
action or motion based on fraud shall be brought within one year after the
date on which the complaining party either did discover, or should have
discovered, the fraud. (b) Perjury. An action or motion based on perjury in
the preliminary or final declaration of disclosure, the waiver of the final
declaration of disclosure, or in the current income and expense statement
shall be brought within one year after the date on which the complaining
party either did discover, or should have discovered, the perjury. (¢) Duress.
An action or motion based upon duress shall be brought within two years
after the date of entry of judgment. (d) Mental incapacity. An action or
motion based on mental incapacity shall be brought within two years after
the date of entry of judgment. (e) As to stipulated or uncontested judgments
or that part of a judgment stipulated to by the parties, mistake, either mutual
or unilateral, whether mistake of law or mistake of fact. An action or motion
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to the defendant’s claims and found that, not only was
there a “paucity of credible evidence that the defendant
was under duress when he executed the stipulation,”
but that the defendant failed to apply for the relief or
protections offered by the California provisions within
the time limitations that California law provided.

The defendant filed a motion to reargue on August
22, 2017, challenging the court’s calculation of the
arrearage amount. The court granted the defendant’s
motion and heard oral argument on October 26, 2017.
On November 6, 2017, the court determined that the
defendant was liable to the plaintiff in the amount of
$397,623.96. This total consisted of $241,416 pursuant
to the 2007 judgment, less a $48,000 credit from the
dog bite settlement, plus postjudgment interest. The
defendant appealed to this court.® Additional facts will
be set forth as necessary.

Before addressing the merits of the plaintiff’s claims,
we set forth the standard for our review and relevant
legal principles. “Foreign matrimonial judgments may
be enforced, modified or otherwise dealt with in Con-
necticut pursuant to the provisions of General Statutes
§§ 46b-70 through 46b-75. Section 46b-71 requires the
filing of a certified copy of a foreign matrimonial judg-
ment in the courts of this state where enforcement is
sought and empowers the courts of this state to treat
such a judgment in the same manner as any like judg-
ment of a court of this state. . . . When modifying a
foreign matrimonial judgment, a Connecticut court

based on mistake shall be brought within one year after the date of entry
of judgment. (f) Failure to comply with the disclosure requirements of
Chapter 9 (commencing with Section 2100). An action or motion based on
failure to comply with the disclosure requirements shall be brought within
one year after the date on which the complaining party either discovered,
or should have discovered, the failure to comply.”

8 The plaintiff did not attend oral argument before this court. Therefore,
this matter was considered on the basis of both parties’ briefs, the defen-
dant’s oral argument, and the record.
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must apply the substantive law of the foreign jurisdic-
tion.” (Citation omitted; internal quotation marks omit-
ted.) Lindo v. Lindo, 48 Conn. App. 645, 649, 710 A.2d
1387 (1998).

Under California law, “[e]ither party [to a stipulation]
may move the court to be relieved from the binding
effect of a stipulation previously entered into, and it is
within the sound discretion of the trial court whether
or not such relief should be granted; in this regard the
decision of the trial court will not be disturbed by an
appellate court absent an abuse of discretion. . . . The
grounds upon which the trial court may exercise its
discretion [to grant relief from a stipulation] are that
the stipulation was entered into as the result of fraud,
misrepresentation, mistake of fact, or excusable neglect
. . . that the facts have changed, or that there is some
other special circumstance rendering it unjust to
enforce the stipulation.” (Citations omitted.) People v.
Trugillo, 67 Cal. App. 3d 547, 5564-55, 136 Cal. Rptr. 672
(1977).

“IT]he standard of review in family matters is well
settled. An appellate court will not disturb a trial court’s
orders in domestic relations cases unless the court has
abused its discretion or it is found that it could not
reasonably conclude as it did, based on the facts pre-
sented. . . . In determining whether a trial court has
abused its broad discretion in domestic relations mat-
ters, we allow every reasonable presumption in favor
of the correctness of its action. . . . Appellate review
of a trial court’s findings of fact is governed by the
clearly erroneous standard of review. . . . A finding
of fact is clearly erroneous when there is no evidence
in the record to support it . . . or when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm convic-
tion that a mistake has been committed. . . . Our def-
erential standard of review, however, does not extend
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to the court’s interpretation of and application of the
law to the facts. It is axiomatic that a matter of law is
entitled to plenary review on appeal.” (Citation omitted;
footnote omitted; internal quotation marks omitted.)
Princess Q. H. v. Robert H., 150 Conn. App. 105, 111-12,
89 A.3d 896 (2014).

I

The defendant claims that the court improperly (1)
denied his request for relief from the 2007 judgment and
(2) declined to order the plaintiff to produce receipts
in support of the court’s calculation of arrearage that
was agreed to in the stipulation. In essence, the defen-
dant argues that the court failed to engage in an analysis
of the accuracy of the arrearage as agreed to in the
stipulation, and, because the arrearage was inaccurate,
the 2007 judgment should have been set aside due to
extrinsic fraud. We disagree.

The court determined that, although there were pro-
tections available to the defendant under California
Code of Civil Procedure § 473 and California Family
Code § 2122,° the defendant failed to timely raise any

® The defendant makes the additional argument that the court erred in
relying on California Code of Civil Procedure § 473 and California Family
Code § 2122 instead of relying on California Family Code § 3691, which
provides in relevant part: “The grounds and time limits for an action or
motion to set aside a support order, or any part or parts thereof, are governed
by this section and shall be one of the following: (a) Actual fraud. Where
the defrauded party was kept in ignorance or in some other manner, other
than his or her own lack of care or attention, was fraudulently prevented
from fully participating in the proceeding. An action or motion based on
fraud shall be brought within six months after the date on which the com-
plaining party discovered or reasonably should have discovered the fraud.
(b) Perjury. An action or motion based on perjury shall be brought within
six months after the date on which the complaining party discovered or
reasonably should have discovered the perjury. . . .”

We reject this argument because we note that the language in California
Family Code § 3691 is practically the same language used in California
Family Code § 2122, with the only difference being that of the addition of
the phrase: “other than his or her own lack of care or attention.” As such,
even supposing that the court should have, as the defendant argues, applied
§ 3691, the court’s analysis would not have differed because the same time
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claims regarding the stipulation. The court found that
after the stipulation was adopted as an order of the
court on July 12, 2007, there were no further proceed-
ings in the matter. Further, the defendant failed to artic-
ulate why he could not have timely availed himself of
the protections offered to him under California law.
Rather, the defendant argues an exception to the time
limitations due to extrinsic fraud, and faults the court
for failing to make findings regarding whether equitable
relief was warranted due to the claimed inaccuracies
within the stipulation.

“Extrinsic fraud occurs when a party is deprived of
the opportunity to present his claim or defense to the
court; where he was kept ignorant or, other than from
his own negligence, fraudulently prevented from fully
participating in the proceeding. . . . Examples of
extrinsic fraud are: concealment of the existence of
a community property asset, failure to give notice of
the action to the other party, and convincing the other
party not to obtain counsel because the matter will not
proceed . . . . The essence of extrinsic fraud is one
party’s preventing the other from having his day in
court.”(Citations omitted; internal quotation marks
omitted.) Estate of McGuigan, 83 Cal. App. 4th 639,
649-50, 99 Cal. Rptr. 2d 887 (2000).

The defendant did not present to the court any evi-
dence that the plaintiff prevented him from timely pre-
senting a claim seeking relief from the stipulation due
to inaccuracies within it. Additionally, the stipulation
itself advised the defendant to seek counsel regarding
its terms, but the defendant voluntarily elected not to
do so. Not only did the defendant fail to avail himself
of the protections offered under California law after
the 2007 judgment was entered, but he also, while repre-
sented by counsel, reiterated and acknowledged the

limitations appear within § 3691 and § 2122. Additionally, the court’s factual
finding that the defendant failed to avail himself of the protection offered
by California law is unchallenged by the defendant.
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arrearage he owed to the plaintiff when he settled the
personal injury case in 2009. We conclude that the
court’s finding of no extrinsic fraud is not clearly errone-
ous and that the court did not abuse its discretion by
denying relief to the defendant from the 2007 judgment
on the ground of his failure to timely seek relief.

The defendant additionally takes issue with the
expenses outlined within the stipulation and argues that
the trial court improperly failed to engage in an analysis
of the accuracy of the arrearage to which he agreed.
Because we conclude that the court did not err in deny-
ing the defendant relief from the 2007 judgment, we
need not address the defendant’s argument that the
terms within the 2007 judgment, which he willingly
agreed to more than ten years before bringing a claim
challenging the calculation of the arrearage, were inac-
curate. For this same reason, the defendant’s second
claim, that the court erred in declining to order the
plaintiff to produce receipts in support of the stipula-
tion’s arrearage calculation, also fails.

II

The defendant’s final claim is that the court improp-
erly calculated postjudgment interest. Specifically, the
defendant argues that the court improperly applied
interest to the total arrearage, which included accrued
interest, rather than to the principal amount of the
arrearage, and that he should not be responsible for
the compounded interest. We disagree.

In calculating the postjudgment interest, the court
properly determined that “[u]nder California law, inter-
est continues to accrue on both the principal amount of
the arrearages as well as the interest already accrued.”

“[California] Code of Civil Procedure [§] 685.020 con-
tains the basic rule for calculating postjudgment inter-
est . . . . [IInterest commences to accrue on a money
judgment on the date of entry of the judgment. . . .
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Unless the judgment otherwise provides, if a money
judgment is payable in installments, interest com-
mences to accrue as to each installment on the date
the installment becomes due.

“Further, [California] Code of Civil Procedure [§]
685.010, subdivision (a) establishes that [i]nterest
accrues at the rate of 10 percent per annum on the
principal amount of a money judgment remaining
unsatisfied. . . .

“Delinquent child support payments accrue post-
judgment interest under the rules applicable to install-
ment judgments. Statutory interest on unpaid child
support payments accrues as a matter of law as to each
installment when each installment becomes due. . . .
Accrued arrearages are treated like a money judgment
for purposes of assessing statutory interest. Unless oth-
erwise specified in the judgment, interest accrues as to
each installment when each installment becomes due
and continues to accrue for so long as the arrearage
remains unpaid. . . . Because accrued arrearages are
treated like money judgments, courts cannot retroac-
tively modify or terminate the arrearages. . . . Interest
accrues as a matter of law [on unpaid child support],
and parents are charged with knowledge of the law.”
(Citations omitted; emphasis in original; internal quota-
tion marks omitted.) In re Marriage of McClellan, 130
Cal. App. 4th 247, 250-51, 30 Cal. Rptr. 3d 5 (2005).

“After [a judgment], postjudgment interest accrues
on any unpaid principal and interest.” (Emphasis in
original.) Brown v. California Unemployment Ins.
Appeals Board, 20 Cal. App. 5th 1107, 1119, 229 Cal.
Rptr. 3d 710 (2018). “[I]t has generally been held that
a judgment bears interest on the whole amount thereof,
although such amount is made up partly of interest on
the original obligation, and even though the interest is
separately stated in the judgment. This rule is not
affected by statutes which prohibit the allowance of



Page 92A CONNECTICUT LAW JOURNAL May 21, 2019

152 MAY, 2019 190 Conn. App. 152

Ferrari v. Johnson & Johnson, Inc.

compound interest . . . .” (Emphasis added; internal
quotation marks omitted.) Big Bear Properties, Inc. v.
Gherman, 95 Cal. App. 3d 908, 915, 157 Cal. Rptr. 443
(1979). “Another common situation in which interest
on interest is allowed is when prejudgment interest is
incorporated in a judgment which then bears interest.”
Westbrook v. Fairchild, 7 Cal. App. 4th 889, 895, 9 Cal.
Rptr. 2d 277 (1992).

In the present case, the 2007 judgment constituted a
money judgment, which, under California law, bears
statutory postjudgment interest on the principal and
accrued interest. We, therefore, conclude that the court
properly calculated postjudgment interest on the basis
of the entire balance owed by the defendant from the
amount agreed to in the stipulation.

The judgment is affirmed.

In this opinion the other judges concurred.

RAYMOND C. FERRARI v. JOHNSON
AND JOHNSON, INC., ET AL.
(AC 41170)

Alvord, Sheldon and Pellegrino, Js.
Syllabus

The plaintiff brought this product liability action against the defendants,
alleging that the defendants’ product, a spinal system, was defective
and that it caused him to sustain injuries. The plaintiff’s surgeon, P, had
used various components of the spinal system, which included titanium
rods, in the fusion of the plaintiff’s spine during a spinal surgery. There-
after, the plaintiff underwent a second surgery that revealed a fracture
of one of the titanium rods. The plaintiff claimed, inter alia, that the
spinal system contained a design defect and that the written warnings
in the product insert were not adequate when combined with the input
and influence of the defendants’ product representative, R, who had
had discussions with P prior to the plaintiff’s first surgery that were in
the nature of technical assistance. The defendants filed a motion for
summary judgment in which they claimed, inter alia, that because the
plaintiff had failed to disclose an expert witness, he could not establish
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that the product was defective, and that his failure to warn claim was
barred by the learned intermediary doctrine. The trial court granted
the motion for summary judgment and rendered judgment thereon,
determining, inter alia, that under the modified consumer expectation
test, the plaintiff could not, as a matter of law, maintain a breach of
warranty or strict liability design claim against the defendants without
expert testimony. Held:

1. The trial court properly rendered summary judgment for the defendants
as to the plaintiff’s design defect and breach of warranty claims, as the
plaintiff could not prove, without the use of expert testimony, that the
defendants’ product was defective or that its alleged defect caused his
injury: because the ordinary consumer expectation test was inapplicable,
as this was not a res ipsa type case or one in which the injury was so
bizarre or unusual that the jury would not need expert testimony, the
modified consumer expectation test applied, and, therefore, the court
correctly held that expert testimony was required to prove the product’s
defect; moreover, expert testimony was required to establish that the
alleged defect caused the plaintiff’s injury, as the spinal system at issue
is a complex product that includes titanium rods that are implanted
into a patient’s spine and components that consist of fifteen screws,
two rods and two transverse transconnectors.

2. The trial court properly rendered summary judgment for the defendants
as to the plaintiff’s failure to warn claim on the basis of the learned
intermediary doctrine; the plaintiff, who acknowledged that the defen-
dants’ product was accompanied by adequate warnings in the product
insert, did not present any evidence that R said or did anything inconsis-
tent with the product’s warnings, and, thus, failed to provide a sufficient
evidentiary foundation to demonstrate the existence of a genuine issue
of material fact.

Argued January 17—officially released May 21, 2019
Procedural History

Action to recover damages for personal injuries
sustained as a result of an allegedly defective product
manufactured and sold by the defendants, and for other
relief, brought to the Superior Court in the judicial
district of Hartford, where the court, Noble, J., granted
the defendants’ motion for summary judgment and
rendered judgment thereon, from which the plaintiff
appealed to this court. Affirmed.

Andrew W. Skolnick, for the appellant (plaintiff).
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W. Kennedy Simpson, pro hac vice, with whom was
Christopher J. Lynch, for the appellees (defendants).

Opinion

ALVORD, J. The plaintiff, Raymond C. Ferrari,
appeals from the summary judgment rendered by the
trial court in favor of the defendants, Johnson & John-
son, Inc., and Synthes, Inc. The plaintiff claims that the
court erred by holding that (1) he cannot prove that the
defendants’ product was defective, or that the product’s
alleged defect caused the plaintiff’s injury, without the
use of expert testimony, and (2) the learned intermedi-
ary doctrine barred the plaintiff’s failure to warn claim.
We affirm the judgment of the trial court.

The following undisputed facts and procedural his-
tory are relevant to our resolution of this appeal. On
August 17, 2012, the plaintiff underwent spinal surgery
at Hartford Hospital. The procedure included a postero-
lateral fusion, in which the plaintiff’s surgeon, Dr. Paul
Schwartz, implanted various components of the defen-
dants’ product, the Synthes Matrix spinal system (prod-
uct). This system included stabilizing titanium rods that
were used in the fusion of the plaintiff’s spine. The
plaintiff’s surgery required a junction of the new tita-
nium hardware with a previously placed steel construct.
On April 4, 2013, the plaintiff underwent a second sur-
gery, which revealed a fracture of the left titanium rod
at the junction of the new titanium instrumentation
with the old steel construct.

On April 7, 2016, the plaintiff served a four count
complaint on the defendants. The first two counts
alleged product defect claims pursuant to the Connecti-
cut Product Liability Act, General Statutes § 52-572m
et seq. Specifically, the plaintiff set forth claims involv-
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ing (1) a failure to warn defect' and (2) a design defect.?
The third and fourth counts alleged breaches of express
and implied warranties.

The deadline for the plaintiff to disclose any expert
witnesses was January 15, 2017, pursuant to the parties’
mutually agreed on scheduling order. The plaintiff failed
to disclose any expert witnesses.?

On April 17, 2017, the defendants filed a motion for
summary judgment, arguing that (1) the plaintiff had
failed to disclose an expert witness, (2) the plaintiff
could not establish that the product was defective, (3)
comment (k) to § 402A of the Restatement (Second)
of Torts barred the plaintiff’s claims, (4) the learned
intermediary doctrine barred the plaintiff’s claims, and
(5) the plaintiff could not establish causation. On July
10, 2017, the plaintiff filed an objection to the defen-
dants’ motion for summary judgment, claiming that a

!'The plaintiff alleged that the defendants’ product was sold “without
proper or adequate warnings, labels and instructions regarding use in
patients of the plaintiff’s size and history of prior spinal fusions and instru-
mentalities,” and “without proper or adequate warnings, labels and instruc-
tions regarding the junction of titanium hardware to stainless steel
hardware.”

2 The plaintiff alleged that the defendants’ product was “designed, fabri-
cated, manufactured, tested, distributed, marketed and/or sold without ade-
quate or proper precautions to prevent the failure and fracture of
components once installed in patients,” and that the defendants’ product
was “in [a] dangerous and defective condition at the time [it] left [Johnson &
Johnson, Inc.’s] possession and control and [was] placed into the stream
of commerce by [the defendants] with the expectation that [it] would reach
users and consumers . . . without substantial change in [its] condition.”

The trial court noted that “[t]he plaintiff does not clearly allege what
product defect existed but rather recites various possibilities in his allega-
tions . . . . The plaintiff’s complaint is most clearly construed to allege a
design defect.” (Citation omitted.) The plaintiff does not claim otherwise
on appeal. Therefore, like the trial court, we construe the plaintiff’s complaint
to allege strict liability failure to warn and design defect claims, and a breach
of warranty claim.

3 Moreover, the plaintiff did not request permission to file an untimely
disclosure of an expert. Rather, the plaintiff was of the view, as he is on
appeal, that an expert was not needed for him to prevail.
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product defect can be inferred from the evidence with-
out expert testimony and that genuine issues of material
fact existed as to whether there were adequate warn-
ings. A hearing on the defendants’ motion for summary
judgment was held on July 31, 2017.

The court issued its memorandum of decision on
November 28, 2017, granting the defendants’ motion for
summary judgment. This appeal followed. Additional
facts and procedural history will be set forth as nec-
essary.

Before addressing the plaintiff’s claims, we set forth
the applicable standard of review of a trial court’s ruling
on a motion for summary judgment. “Practice Book
§ [17-49] provides that summary judgment shall be ren-
dered forthwith if the pleadings, affidavits and any other
proof submitted show that there is no genuine issue as
to any material fact and that the moving party is entitled
to judgment as a matter of law. . . . In deciding a
motion for summary judgment, the trial court must view
the evidence in the light most favorable to the nonmov-
ing party. . . . The party seeking summary judgment
has the burden of showing the absence of any genuine
issue [of] material facts which, under applicable princi-
ples of substantive law, entitle him to a judgment as
a matter of law.” (Internal quotation marks omitted.)
DiMiceli v. Cheshire, 162 Conn. App. 216, 221-22, 131
A.3d 771 (2016).

“Once the moving party has met its burden [of pro-

duction] . . . the opposing party must present evi-
dence that demonstrates the existence of some disputed
factual issue. . . . [I]t [is] incumbent [on] the party

opposing summary judgment to establish a factual pred-
icate from which it can be determined, as a matter of
law, that a genuine issue of material fact exists. . . .
The presence . . . of an alleged adverse claim is not
sufficient to defeat a motion for summary judgment.”
(Citation omitted; internal quotation marks omitted.)
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Episcopal Church in the Diocese of Connecticut v.
Gauss, 302 Conn. 408, 422, 28 A.3d 302 (2011), cert.
denied, 567 U.S. 924, 132 S. Ct. 2773, 183 L. Ed. 2d 653
(2012). “Our review of the decision to grant a motion
for summary judgment is plenary. . . . We therefore
must decide whether the court’s conclusions were
legally and logically correct and find support in the
record.” (Internal quotation marks omitted.) DiMiceli
v. Cheshire, supra, 162 Conn. App. 222.

I

The plaintiff first claims that the trial court erred
by holding that he cannot prove that the defendants’
product was defective, or that the product’s alleged
defect caused the plaintiff’s injury, without the use of
expert testimony. In response, the defendants argue
that expert testimony was required for the plaintiff to
prevail on his claims, as a matter of law. We agree with
the defendants.

The following additional facts and procedural history
are relevant to our resolution of this claim. The defen-
dants submitted numerous exhibits in support of their
motion for summary judgment, including Dr. Schwartz’
notes, the transcript of Dr. Schwartz’ deposition, and
a copy of the product insert that contained warnings
with respect to the use of the defendants’ product.

The product’s insert explained that nonunion* could
result from the product’s use. The insert provided in
relevant part: “These devices can break when subjected
to the increased loading associated with delayed union

* At his deposition, Dr. Schwartz acknowledged that nonunion, also
referred to as pseudoarthrosis, is the failure of a patient’s bones to heal or
fuse. He stated that nonunion is the primary reason that hardware either
breaks or loosens. In their memorandum of law in support of their motion
for summary judgment, the defendants stated that their expert, Dr. Nicholas
Theodore, a neurosurgeon, would opine that the most likely cause of the
breakage of the defendants’ product, in this case, was chronic pseudoarthro-
sis, which was exacerbated by the plaintiff’s smoking.
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or nonunion. Internal fixation appliances are load-shar-
ing devices which hold a fracture in alignment until
healing occurs. If healing is delayed, or does not occur,
the implant could eventually break due to metal fatigue.
Loads produced by weight-bearing and activity levels
will dictate the longevity of the implant. The patient
should understand that stress on an implant can involve
more than weight-bearing. In the absence of solid bony
union, the weight of the limb alone, muscular forces
associated with moving a limb, or repeated stresses of
apparent relatively small magnitude, can result in the
failure of the implant.” (Emphasis omitted.)

In its memorandum of decision, the trial court con-
cluded that, without expert testimony to establish the
existence of a defect and the element of causation, the
plaintiff could not, as a matter of law, maintain a breach
of warranty claim or a strict liability design defect claim
against the defendants. The court concluded that, under
the modified consumer expectation test,” the plaintiff
could not prove that the defendants’ product was defec-
tive without the use of expert testimony. With respect
to causation, the trial court determined that the product
was of a complex design, and that “[e]xpert testimony is
thus essential, because the claims will raise and address
complex and highly technical concepts and questions,
which are clearly beyond the everyday experiences of
the ordinary consumer.”

5 “Under the modified consumer expectation test, the jury would weigh
the product’s risks and utility and then inquire, in light of those factors,
whether a reasonable consumer would consider the product design unrea-
sonably dangerous.” (Internal quotation marks omitted.) [zzarelli v. R.J.
Reynolds Tobacco Co., 321 Conn. 172, 190, 136 A.3d 1232 (2016). Therefore,
“[t]o establish the defect, [a] plaintiff’s case require[s] expert testimony on
[the product] design and manufacture, as well as the feasibility of an alterna-
tive design.” Id., 203-204.

In its memorandum of decision, the trial court refers to the modified
consumer expectation test as the risk-utility test. Courts use these terms
interchangeably. See id.
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We begin by setting forth the applicable standard
of review and relevant legal principles that guide our
analysis. “Our Supreme Court has described the essen-
tial elements of a strict products liability claim as fol-
lows: (1) the defendant was engaged in the business of
selling the product; (2) the product was in a defective
condition unreasonably dangerous to the consumer or
user; (3) the defect caused the injury for which com-
pensation was sought; (4) the defect existed at the time
of the sale; and (5) the product was expected to and
did reach the consumer without substantial change in
the condition.” (Emphasis omitted; internal quotation
marks omitted.) Theodore v. Lifeline Systems Co., 173
Conn. App. 291, 308, 163 A.3d 654 (2017).

The plaintiff first argues that, with respect to whether
the product was in a defective condition and was unrea-
sonably dangerous to the consumer or user, the ordi-
nary consumer expectation test was applicable and,
therefore, he was not required to provide expert testi-
mony to prove the product’s defect.® We disagree.

% Although the plaintiff argues that the ordinary consumer expectation
test applies to the circumstances of the present case, he also appears to
set forth an argument, on appeal, under the malfunction theory as a basis
for establishing strict liability. In his brief to this court, the plaintiff argues:
“Design defects can be inferred from circumstantial evidence. Under appro-
priate circumstances, the evidence of malfunction is sufficient evidence of
a defect.”

“A product liability claim under the malfunction theory is distinct from
an ordinary product liability claim.” White v. Mazda Motor of America, Inc.,
313 Conn. 610, 622, 99 A.3d 1079 (2014). “The malfunction theory allows a
plaintiff in a product liability action to rely on circumstantial evidence to
support an inference that an unspecified defect attributable to a product
seller was the most likely cause of a product malfunction when other possible
causes of the malfunction are absent. . . . This theory does not fall squarely
within either the ordinary or modified consumer expectation test, but to
some extent overlaps with both tests.” (Citation omitted; emphasis added;
internal quotation marks omitted.) Izzarelli v. R.J. Reynolds Tobacco Co.,
supra, 321 Conn. 194-95 n.12.

The plaintiff in the present case, however, did not reference the malfunc-
tion theory in his pleadings, nor did he present any allegations relative to its
elements. “To properly plead a product liability claim under the malfunction
theory, the plaintiff was required to at least claim in the pleadings that some
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Under the ordinary consumer expectation test, “[t]o
be considered unreasonably dangerous, the article sold
must be dangerous to an extent beyond that which
would be contemplated by the ordinary consumer who
purchases it, with the ordinary knowledge common to
the community as to its characteristics.” (Internal quo-
tation marks omitted.) Izzarelli v. R.J. Reynolds
Tobacco Co., 321 Conn. 172, 185, 136 A.3d 1232 (2016).
“Expert testimony on product design is not needed to
prove the product’s defect . . . .” Id., 203.

In Izzarelli, however, our Supreme Court held that
the modified consumer expectation test is our primary
strict product liability test. Id., 194. The court explained
the limited circumstances in which the ordinary con-
sumer expectation test applied: “The ordinary con-
sumer expectation test is reserved for cases in which
the product failed to meet the ordinary consumer’s min-
1mum safety expectations, such as res ipsa type cases.”
(Emphasis in original.) Id. “In other words, the ordinary
consumer expectation test would be appropriate when
the incident causing injury is so bizarre or unusual that
the jury would not need expert testimony to conclude
that the product failed to meet the consumer’s expecta-
tions.” Id., 191; see Potter v. Chicago Pneumatic Tool

unspecified defect caused the plaintiff’'s harm and to allege facts tending
to establish the malfunction theory’s two basic elements, namely, that (1)
the incident that caused the plaintiff’s harm was of the kind that ordinarily
does not occur in the absence of a product defect, and (2) any defect most
likely existed at the time the product left the manufacturer’s or seller’s
control and was not the result of the reasonably possible causes not attribut-
able to the manufacturer or seller.” (Emphasis added; internal quotation
marks omitted.) White v. Mazda Motor of America, Inc., supra, 313 Conn.
623. “[T]he plaintiff was not required to plead a separate malfunction theory
count in his complaint, but this does not relieve him of his burden of pleading
facts to raise this theory in his complaint as part of his product liability
claims.” Id., 625. Although the plaintiff alleged an unspecified defect, he
failed to allege facts to establish the malfunction theory’s two basic elements.
Because we conclude that the plaintiff did not raise the malfunction theory
in the trial court prior to its rendering summary judgment, we decline to
consider its application on appeal.
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Co., 241 Conn. 199, 222, 694 A.2d 1319 (1997) (The court
emphasized that it would “not require a plaintiff to
present evidence relating to the product’s risks and
utility in every case. . . . There are certain kinds of
accidents—even where fairly complex machinery is
involved—{[that] are so bizarre that the average juror,
upon hearing the particulars, might reasonably think:
Whatever the user may have expected from that con-
traption, it certainly wasn’t that.” [Emphasis added;
internal quotation marks omitted.]).

The present case does not arise in any of the limited
circumstances in which the ordinary consumer expec-
tation test is applicable. This is not a “res ipsa type
case” or a case in which the “injury is so bizarre or
unusual that the jury would not need expert testimony
... T Izzarelli v. R.J. Reynolds Tobacco Co., supra,
321 Conn. 191.

Accordingly, the modified consumer expectation test
applies in the present case. “Under the modified con-
sumer expectation test, the jury would weigh the prod-
uct’s risks and utility and then inquire, in light of those
factors, whether a reasonable consumer would con-
sider the product design unreasonably dangerous.”
(Internal quotation marks omitted.) Id., 190. Therefore,
“[t]o establish the defect, the plaintiff’s case required
expert testimony on [the product] design and manufac-
ture, as well as the feasibility of an alternative design.”
Id., 203-204; see White v. Mazda Motor of America, Inc.,
139 Conn. App. 39, 49, 54 A.3d 643 (2012) (“[a]lthough
it is true that an ordinary consumer may, under certain
circumstances, be able to form expectations as to the
safety of a product . . . [our courts] nonetheless con-
sistently have held that expert testimony is required
when the question involved goes beyond the field of

" Rather, as the plaintiff concedes, nonunion was a possible cause of the
fracture, apart from any product defect.
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the ordinary knowledge and experience of judges or
jurors” [citation omitted; internal quotation marks omit-
ted]), aff'd, 313 Conn. 610, 99 A.3d 654 (2014). Thus,
the trial court correctly held that expert testimony was
required to prove the product’s defect in the present
case.

The plaintiff also argues that expert testimony was
not required to prove that the alleged defect caused the
injury for which compensation was sought. Specifically,
he argues that expert testimony was not required to
prove causation because “[t]here is no dispute that the
defendants’ product failed.” We disagree.

“Proof that a defect in the product caused the injury
in controversy is a prerequisite to recovery for product-
caused injury in every products liability case, whether
the action is grounded on negligence, breach of war-
ranty, strict liability in tort . . . or a combination of
such theories.” (Internal quotation marks omitted.) The-
odore v. Lifeline Systems Co., supra, 173 Conn. App.
308. “When the causation issue involved goes beyond
the field of ordinary knowledge and experience of
judges and jurors, expert testimony is required.” (Inter-
nal quotation marks omitted.) Id., 311.

The product at issue in the present case is a complex
product: a spinal system which includes stabilizing tita-
nium rods that are implanted into the patient’s spine.
The implanted product components consist of fifteen
screws, two rods, and two transverse transconnectors.?
Accordingly, we agree with the trial court’s determina-
tion that expert testimony was required to establish cau-
sation.

For the foregoing reasons, we conclude that the trial
court properly rendered summary judgment in favor of
the defendants, with respect to the plaintiff’'s design

8 Moreover, the plaintiff’s failure to warn claim involves the risk associated
with the mixing of dissimilar metals. See part II this opinion. This issue also
goes beyond the field of ordinary knowledge and experience of jurors.
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defect and breach of warranty claims, because the plain-
tiff could not prove that the defendants’ product was
defective, or that the product’s alleged defect caused
the plaintiff’s injury, without the use of expert testi-
mony.

IT

The plaintiff next claims that genuine issues of mate-
rial fact remained with respect to his failure to warn
claim and, therefore, the learned intermediary doctrine
did not bar this claim. Specifically, the plaintiff argues
that, although the written warnings contained in the
product insert were adequate, “[t]he factual circum-
stances of this case make the application of the learned
intermediary doctrine inappropriate. The warnings
were not adequate when combined with the input and
influence of [the] defendants’ product representative.”
We disagree.

The following additional facts and procedural history
are relevant to our resolution of this claim. As pre-
viously noted, the plaintiff’s surgery required a junction
of the new titanium hardware with a previously placed
steel construct. In addition, the plaintiff alleges that he
weighed 267 pounds at the time of his first surgery.

The product was sold with a package insert con-
taining several warnings about the risk of product fail-
ure and breakage. Specifically, the warnings provided
that “factors such as the patient’s weight . . . have an
effect on the stresses to which the implant is subjected,
and therefore on the life of the implant.” The warnings
additionally provided that “[d]issimilar metals in con-
tact with each other can accelerate the corrosion pro-
cess due to galvanic corrosion effects,” and warn
against “[m]ixing titanium . . . with stainless implant
components . . . for metallurgical, mechanical and
functional reasons.”
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In his complaint, with respect to his failure to warn
claim, the plaintiff alleged that the defendants’ pro-
ducts were sold “without proper or adequate warnings,
labels and instructions regarding use in patients of the
plaintiff’s size and history of prior spinal fusions and
instrumentalities,” and “without proper or adequate
warnings, labels and instructions regarding the junc-
tion of titanium hardware to stainless steel hardware

"

In the plaintiff’s objection to the defendants’ motion
for summary judgment, he argued that “[t]he warnings
were not adequate when combined with the input and
influence of the defendant’s product representative.”
The plaintiff claimed that, prior to his first surgery, “Dr.
Schwartz had discussions and consultations with Mike
Rogers, who was and still is the defendants’ local sales
representative. Those discussions were in the nature
of technical assistance, including the product to be used
in the surgery and the properties thereof, including the
size and type.”

Similarly, at the hearing on the defendants’ motion
for summary judgment, the plaintiff’s counsel argued:
“[Dr. Schwartz] testified that ultimately it was his deci-
sion. My argument, Your Honor . . . is that he was
nonetheless influenced; and the warnings were muted
by virtue of the defendants’ agent’s involvement. And
for that, that is a question of fact as to what extent he
was influenced, to what extent the warnings were
muted and weakened, and that is something that the
trier of fact should decide.”

In its memorandum of decision, the trial court con-
cluded: “There is no testimony or other evidence that
shows that the consultant had any impact on Dr.
Schwartz’ decisions regarding the plaintiff’s surgery.
Accordingly, there is no question of fact that the learned
intermediary doctrine bars the plaintiff's failure to
warn claim.”
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We begin by setting forth the applicable standard
of review and relevant legal principles that guide our
analysis. A product may be defective because of inade-
quate warnings or instructions. See Hurley v. Heart
Physicians, P.C., 278 Conn. 305, 315, 898 A.2d 777
(2006); Giglio v. Connecticut Light & Power Co., 180
Conn. 230, 236, 429 A.2d 486 (1980) (“the failure to warn

. is, of itself, a defect”).

“According to the Restatement (Second) of Torts,
certain products, by their very nature, cannot be made
safe. See 2 Restatement (Second), [Torts § 402A, com-
ment (k) (1965)]. Prescription drugs generally fall
within the classification of unavoidably unsafe prod-
ucts. . . .

“Comment (k) to § 402A of the Restatement (Second)
of Torts provides that some products are incapable of
being made safe for their intended and ordinary use.
Nevertheless, certain unavoidably unsafe products pro-
vide such benefits to society that their use is fully justi-
fied, notwithstanding the unavoidab[ly] high degree of
risk which they involve. Such a product, properly pre-
pared, and accompanied by proper directions and warn-
ing, is not defective, nor is it unreasonably dangerous.
. . . [Id.] Comment (k) provides that a manufacturer
of an unavoidably unsafe product should not . . . be
held to strict liability for unfortunate consequences
attending their use, merely because [it] has undertaken
to supply the public with an apparently useful and desir-
able product, attended with a known but apparently
reasonable risk. . . .

“A manufacturer of an unavoidably unsafe product
can avoid strict liability if the product is properly pre-
pared, and accompanied by proper directions and warn-
ing . . . . [Id.] Generally, a manufacturer’s duty to
warn of dangers associated with its products pertains



Page 106A CONNECTICUT LAW JOURNAL May 21, 2019

166 MAY, 2019 190 Conn. App. 152

Ferrari v. Johnson & Johnson, Inc.

only to known dangers and runs to the ultimate user
or consumer of those products. . . . The learned inter-
mediary doctrine, which is supported by comment (k)
to § 402A of the Restatement (Second) of Torts, is an
exception to this general rule. . . .

“The learned intermediary doctrine provides that ade-
quate warnings to prescribing physicians obviate the
need for manufacturers of prescription products to
warn ultimate consumers directly. The doctrine is based
on the principle that prescribing physicians act as
learned intermediaries between a manufacturer and
consumer and, therefore, stand in the best position to
evaluate a patient’s needs and assess [the] risks and
benefits of a particular course of treatment.” (Citations
omitted; emphasis omitted; internal quotation marks
omitted.) Breen v. Synthes-Stratec, Inc., 108 Conn. App.
105, 110-12, 947 A.2d 383 (2008). In Breen, this court
concluded that, under Connecticut law, the learned
intermediary doctrine is properly applied to cases
involving prescription implantable medical devices.
Id., 109.

The plaintiff admits that the defendants’ product was
accompanied by adequate warnings in the product
insert. What the plaintiff claims is at issue, however,
is whether, notwithstanding the written warnings, the
defendants’ product representative, by his oral commu-
nications to Dr. Schwartz, nullified the written warnings
in the insert and rendered the warnings inadequate.

In Hurley v. Heart Physicians, P.C., supra, 278 Conn.
305, our Supreme Court considered a similar argument.
In Hurley, the plaintiffs appealed from the trial court’s
summary judgment rendered, on the basis of the learned
intermediary doctrine, in favor of the defendant manu-
facturer on the plaintiffs’ failure to warn product liabil-
ity claims. Id., 307-308. Similar to the plaintiff in the
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present case, the plaintiff parents in Hurley and their
fourteen year old daughter who used the pacemaker at
issue, admitted that the product was accompanied by
adequate warnings in the product’s manual. Id., 321.
The plaintiffs’ claim before the trial court was based
on the assertion that the defendant’s product represen-
tative had made statements to the daughter’s treating
physician that nullified the warnings that had been con-
tained in the product’s manual. Id., 307. The plaintiffs
presented evidence from which a jury could have found
that the defendant’s sales consultant had made recom-
mendations and taken actions in a manner inconsistent
with the product’s warnings.’ The court concluded that
“whether [the defendant’s product representative’s]
actions were in derogation of the warnings in the techni-
cal manual was an issue of material fact sufficient to
defeat the defendant’s motion for summary judgment”;
id., 323-24; and reversed the judgment of the trial court
as to the plaintiffs’ product liability claims.! Id., 326.

% At the product representative’s deposition, he confirmed that he evalu-
ated the defendant’s product, which was the plaintiff’'s pacemaker, and
indicated that the battery was low. Hurley v. Heart Physicians, P.C., supra,
278 Conn. 309-10. He told the plaintiff’'s physician that the pacemaker’s
battery needed to be replaced as soon as possible. However, he also made
a recommendation that he could lower the pacemaker rate to “ ‘buy . . .
more time’” to replace the pacemaker’s battery. Id., 311. In accordance
with what he believed the position of the plaintiff mother to be on the
matter, the product representative chose to adjust the pacemaker down
from sixty paces per minute to forty. Id. The product’s manual, however,
provided that rates below forty paces per minute may be used for “diagnostic
purposes,” and “the manual [did] not provide that rates below forty paces
per minute safely may be used for diagnostic purposes after the indicator
has signaled the end of battery life.” (Emphasis in original.) Id., 323.

10The court explained: “[A]lthough the manual provides that rates below
forty paces per minute may be used for ‘diagnostic purposes,” whether the
discussion between [the product representative] and [the physician] and
the adjustment actually made were consistent with that purpose when the
electric replacement indicator on the . . . pacemaker signaled the need for
immediate replacement as in this case, raised disputed factual issues meant
for consideration by a fact finder at trial, not by a court deciding whether
to render summary judgment.” (Emphasis in original; footnote omitted.)
Hurley v. Heart Physicians, P.C., supra, 278 Conn. 322-23.
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In the present case, however, the plaintiff failed to
provide a sufficient evidentiary foundation to demon-
strate the existence of a genuine issue of material fact.
In Hurley, our Supreme Court noted: “If there exists an
undisputed record demonstrating that [the defendant’s
product representative] did nothing inconsistent with
the manual, then we would agree with the defendant
that the trial court properly rendered judgment in its
favor based on the learned intermediary doctrine.”
(Emphasis in original.) Id., 321. The plaintiff in the pre-
sent case did not present any evidence that the defen-
dants’ representative said or did anything inconsistent
with the product’s warnings.!! Accordingly, the trial
court properly rendered summary judgment in favor of
the defendants on the basis of the learned intermediary
doctrine with respect to the plaintiff’s failure to warn
claim.

The judgment is affirmed.

In this opinion the other judges concurred.

'In support of his claim, the plaintiff points only to the testimony of Dr.
Schwartz. Dr. Schwartz, during his deposition, stated that he consulted with
the defendants’ sales representative before the plaintiff’s surgery, about
screw size and length, and that the defendants’ sales representative was
available to be consulted during the plaintiff’s surgery. This testimony does
not support the plaintiff’s bald assertion that the defendants’ representative
made statements which diluted the product’s warnings. “Mere statements
of legal conclusions . . . and bald assertions, without more, are insufficient
to raise a genuine issue of material fact capable of defeating summary
judgment.” (Internal quotation marks omitted.) CitiMortgage, Inc. v. Cool-
beth, 147 Conn. App. 183, 193, 81 A.3d 1189 (2013), cert. denied, 311 Conn.
925, 86 A.3d 469 (2014).

Moreover, the plaintiff focuses on Dr. Schwartz’ use of the product despite
the product’s warnings regarding the risks associated with the patient’s
weight and the mixing of dissimilar metals. Dr. Schwartz, however, acknowl-
edged that it was his decision to use the defendants’ product. The plaintiff
does not point to any statements or actions by the defendants’ product
representative that could have diluted the product’s warning.
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PENNY OUDHEUSDEN v.
PETER OUDHEUSDEN
(AC 41050)

Alvord, Keller and Eveleigh, Js.

Syllabus

The defendant appealed to this court from the judgment of the trial court
dissolving his marriage to the plaintiff and issuing certain financial
orders. The defendant claimed that the trial court improperly double
counted a certain marital asset for purposes of property division and
spousal support awards, and abused its discretion in failing to make
equitable orders in the division of the marital estate. Held:

1. The trial court impermissibly double counted the value of the defendant’s
businesses for purposes of the property division and spousal support
awards; that court, which awarded the plaintiff 50 percent of the fair
market value of the defendant’s businesses and $18,000 per month in
lifetime alimony, failed to take into account that the defendant’s annual
gross income was included in the fair market value of his businesses,
and because his businesses provided the stream of income with which
he was to pay the monthly alimony award, the defendant was left without
resources with which to comply with the court’s orders and had no
other assets available to satisfy all of the court-ordered payments.

2. The trial court abused its discretion in failing to make equitable orders
in the division of the marital estate, as the court’s financial awards were
inequitable in that the court deprived the defendant of the means with
which to comply with those orders when it awarded the plaintiff 50
percent of the value of the defendant’s businesses, which provided his
stream of income; moreover, the facts in evidence did not support the
court’s award of nonmodifiable, lifetime alimony to the plaintiff, the
effect of which was to bar the defendant from seeking a modification
even if he became seriously ill or the businesses failed to thrive or
survive through no fault of his own, and which did not take into account
his ability to generate the same amount of income as he grew older or
contemplate his retirement, and the plaintiff’s testimony at trial pre-
cluded the conclusion that her physical condition and age rendered
her permanently incapable of earning any income from any type of
employment, as it was evident from the plaintiff’s testimony that she
expected to secure some type of employment, even if the salary was
less than what she would have liked it to be.

Argued February 14—officially released May 21, 2019
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Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk, and tried to the court, Tin-
dill, J.; judgment dissolving the marriage and granting
certain other relief, from which the defendant appealed
to this court; thereafter, the court, Tindill, J., granted
the defendant’s motion for clarification. Reversed in
part; further proceedings.

Yakov Pyetranker, for the appellant (defendant).

Scott T. Garosshen, with whom was Kenneth .J.

Bartscht, for the appellee (plaintiff).
Opinion

ALVORD, J. The defendant, Peter Oudheusden,
appeals from the judgment of the trial court dissolving
his marriage to the plaintiff, Penny Oudheusden, and
entering certain financial orders. On appeal, the defen-
dant claims that the court (1) improperly double
counted a marital asset' for purposes of the property
division and spousal support awards, and (2) abused
its discretion in failing to make equitable orders in the
division of the marital estate. We agree and, accord-
ingly, reverse in part the judgment of the trial court and
remand the case for a new trial on all financial issues.

The record reveals the following facts, as found by
the trial court? or undisputed, and procedural history.
The parties were married on June 29, 1985, and have
three adult children. On April 1, 2016, the plaintiff com-
menced the present action against the defendant seek-
ing to dissolve their thirty year marriage on the ground
of irretrievable breakdown. Following extensive discov-
ery disputes, the dissolution trial took place over nine

! Impermissibly double counting an asset for purposes of property and
support awards also is referred to as double dipping in this and other
jurisdictions. See, e.g., O’'Brien v. O’Brien, 320 Conn. 81, 120-21, 161 A.3d
1236 (2017).

% For purposes of this appeal, the defendant does not challenge the facts
as found by the trial court.
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days in April and May, 2017. The defendant was self-
represented at the time of trial.> During the trial, the
court heard testimony from the plaintiff, the defendant
and each of their expert witnesses, and the court admit-
ted 199 exhibits into evidence.

The plaintiff was born in Greenwich in 1961. The
parties started dating in high school. Prior to their mar-
riage in 1985, the plaintiff obtained an undergraduate
degree in international marketing and a master’s degree
in education. She was employed as a teacher until 1988,
when she left the workforce to raise their family. The
parties agreed that the plaintiff would remain a full-
time homemaker, and the defendant would provide the
financial support for the family.

The defendant has a double major in English and
computer science. He had worked at various companies
during the earlier years of the marriage, which often
resulted in the family moving from one location to
another. In 1997, the defendant started his own business
called Connecticut Computer & Consulting, Inc. At that
time, the defendant was the sole employee of the corpo-
ration, which is a consulting practice with clients in
the pharmaceutical industry. The defendant formed his
second business, WriteResult, LLC, a limited liability
company, in 2007. This company complements Con-
necticut Computer & Consulting, Inc., and provides ser-
vices to the same or comparable clients. WriteResult,
LLC, uses different computer technologies to collect
patient data, and there is a heavy hardware component
involved in its work. The defendant owns and manages
both businesses, and he derives all of his income from
his self-employment. The plaintiff always has been sup-
portive of the defendant’s business endeavors.

3 During the trial, the defendant filed two written requests for a continu-
ance in order to retain counsel to represent him during the remainder of
the dissolution proceedings. The court denied both requests. The defendant
is represented by counsel in this appeal.
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The plaintiff testified that, during the course of the
marriage, the defendant abused her emotionally and,
at times, physically. The plaintiff also was troubled by
the defendant’s consumption of alcohol. Problems sur-
faced early in the marriage when the defendant told
the plaintiff that their financial situation was dire, and
he continued to voice his concerns about expendi-
tures throughout the marriage. The plaintiff believed
the defendant’s statements because she trusted him,
and she never sought documentation to verify their
monetary problems. Creditors called frequently. She
acknowledged that she had been aware from the begin-
ning of the marriage until the time she initiated the
dissolution proceedings that they had outstanding fed-
eral and state tax liabilities.

Nevertheless, the parties purchased a home in Green-
wich for $1.5 million in 2002, and proceeded to engage
contractors to perform improvements and renovations
to the marital property. Their three children attended
private and public schools before their college years.
Following their secondary education, one son attended
law school and one son attended medical school. Their
daughter attended Dartmouth College. The parties were
in total agreement when it came to sending their chil-
dren to these educational institutions, and the defen-
dant paid all of the substantial expenses from his
earnings.

At the time of trial, the plaintiff was fifty-five years
old and the defendant was fifty-eight years old. With
respect to their health, the plaintiff had a little bit of
trouble with her hearing, and she testified that she
recently had ordered hearing aids. She also testified
that she had been diagnosed with melanoma on the
side of her nose in 2011, had it surgically removed, and
was cancer free at that point. The defendant testified
that he was in good health. He acknowledged that he
considered himself an alcoholic, but he indicated that
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he had not had a drink in nearly six months. With
respect to employment, the plaintiff was not working
and no longer had a current license to teach. The defen-
dant had hoped to retire when he reached sixty-five
years of age and, if possible, engage in some limited
consulting work. He testified that the parties did not
have a retirement account.

Aside from the two businesses, the only other signifi-
cant marital property was the marital home in Green-
wich. It had an appraised value of $1.7 million, but
was encumbered by two mortgages and tax liens. The
defendant ceased making payments on the first mort-
gage in October, 2015, and a foreclosure action was
pending at the time of trial. The parties had significant
debts. In addition to federal and state tax liabilities,
the plaintiff and the defendant, who previously had been
represented by counsel in this action, owed substantial
fees to their counsel and their experts.

The fair market value of the defendant’s two busi-
nesses was a key issue in these proceedings. The plain-
tiff’s expert, James R. Guberman, and the defendant’s
expert, Mark S. Gottlieb, provided extensive testimony
as to the methodologies used and the conclusions
reached as to valuation. The court credited Guberman’s
testimony that the combined fair market value of Con-
necticut Computer & Consulting, Inc., and WriteResult,
LLC, was $904,000. The court further found that the
defendant’s gross annual income from these businesses
was $550,000.

The parties submitted current financial affidavits and
proposed orders to the court at the conclusion of the

*The defendant explained that he frequently deferred the payment of
taxes by taking loans from the businesses rather than taking the earnings
of the businesses as income. If taken as income, he stated that taxes would
be payable at that time. If taken as a loan, he stated that the taxes would
be deferred until the loan was repaid.
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trial. During his cross-examination of Guberman, his
closing argument, and in his proposed orders, the defen-
dant cautioned the court against double counting the
value of his businesses and his salary in dividing the
marital estate and in awarding alimony. Additionally,
the plaintiff’s counsel, in his closing argument and in the
plaintiff’s proposed orders, acknowledged the danger
of double counting an asset for purposes of the property
division and support awards. In his closing argument,
the plaintiff’s counsel stated: “[A]nd I will concede this
to [the defendant]. And this is reflected in paragraph
2.4 of article two of our proposed orders that were
filed today.? Whatever value the court attributes to the
business, the court has to, and should back out areason-
able salary for the officer and owner of the company.

“Because if the court is going to set a support order
based on his income, it would not be fair and equitable
to also ask that he pay an equitable distribution based
on that as well.

“That would be double dipping. That was what [the
defendant] was trying to get to when he was going
through his examination. Because that salary is—of
the officer of the company—the owner of the company,
18 included in the overall valuation. So that must be
backed out.” (Emphasis added; footnote added.)

The court issued its memorandum of decision on
November 3, 2017. After concluding that the parties’

5 Article II, paragraph 2.4 of the plaintiff’'s proposed orders provides:
“BUSINESS ENTITIES: The [defendant] is the sole owner of two closely
held business[es] [Connecticut Computer & Consulting, Inc.] and [WriteRe-
sult], LLC. The [defendant] shall retain one hundred percent (100%) of his
ownership interest. The [defendant] shall pay the [plaintiff] sixty percent
of the present value of $904,000.00, which shall not include the value pre-
scribed to the owner’s stated income contained within the business valua-
tion if the court sets a support order as proposed the said business interest
as a [nontaxable] property payment in two equal annual installments begin-
ning July 1, 2017, and July 1, 2018.” (Emphasis in original.)
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marriage had broken down irretrievably, the court
made, inter alia, the following “key findings”: (1) The
defendant was at fault for the irretrievable breakdown
of the marriage;’ (2) the defendant had been the sole
financial support of the family since 1988, and the plain-
tiff had made significant, nonfinancial contributions to
the family; (3) the self-employed defendant owned two
businesses and had, for the past thirty-two years, inten-
tionally concealed the exact nature of the businesses
and marital finances from the plaintiff; (4) the defen-
dant’s gross annual income was $550,000; (5) the com-
bined value of the defendant’s two businesses was
$904,000; (6) a lifetime periodic alimony award to the
plaintiff was appropriate and necessary; (7) the defen-
dant’s failure to maintain the marital home and his
failure to make mortgage payments since October 1,
2015, caused a loss of equity in the home in the amount
of $162,339.89; and (8) the plaintiff’s testimony was
credible, while the defendant’s testimony regarding his
annual income, profit, cash flow, business and personal
expenses was not credible.

In its memorandum of decision, the court entered
orders regarding alimony, property distribution, and
attorney’s fees. The court awarded the plaintiff alimony
in the amount of $18,000 per month, payable November
13, 2017, and every month thereafter, until the plaintiff’s
death, remarriage, cohabitation or civil union. The ali-
mony award was nonmodifiable as to duration and
amount. The defendant was responsible for all out-
standing mortgage, insurance and taxes due and owing
on the marital home. The defendant was further ordered
to pay the plaintiff $221,677 no later than June 1, 2018,
which represented 100 percent of the net equity in the
marital home if the defendant had made the mortgage
payments when due. With respect to the defendant’s
two businesses, he was to retain 100 percent ownership,

5The court did not provide its reasoning for this conclusion.
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but was ordered to pay the plaintiff 50 percent of the
fair market value, i.e., $452,000, no later than February
28, 2018. The defendant was responsible for all out-
standing federal and state taxes, including interest and
penalties, for the years 1985 through 2015, and the
defendant was responsible for any tax liability for 2016.
The court ordered the defendant to obtain and maintain,
within forty-five business days of the court’s decision,
aten year term life insurance policy naming the plaintiff
as the sole beneficiary in the amount of $2 million.”
Finally, the defendant was ordered to pay all of the
plaintiff’s legal, expert, and professional fees, which
totaled $223,398. The fees were to be paid no later than
December 31, 2017, or, alternatively, the defendant was
to obtain a written, agreed upon installment plan with
the named creditors no later than December 31, 2017.

The defendant appealed from the court’s judgment
on November 14, 2017.8 On March 7, 2018, the defendant

"The record reveals no discussion of the impact of the defendant’s admit-
ted alcohol issue on his insurability.

8 On January 5, 2018, the defendant moved ex parte for a stay of execution
of the alimony award pending his appeal. In his motion, the defendant
requested the court to stay temporarily his $18,000 per month alimony
obligation and to order him to pay $9000 in monthly alimony instead. On
January 11, 2018, the plaintiff moved to terminate the appellate stay as it
pertained to the defendant’s obligation to pay all outstanding mortgage,
insurance, and taxes due on the marital home, and his obligation to pay all
outstanding federal and state taxes. The court denied the defendant’s ex
parte motion on February 1, 2018, and ordered an evidentiary hearing.

With respect to the plaintiff’s motion, the court entered an order on June
22, 2018, following an evidentiary hearing, requiring the parties to schedule
a status conference. In that order, the court noted: “The court has reviewed
the rules and the evidence submitted, and has considered the testimony
and the closing argument of counsel. The court’s review of applicable case
law, and review of its November 3, 2017 memorandum of decision . . . has
compelled the court to consider whether an error was made in its trial
orders. Should the court discover an error, an amended memorandum of
decision will be forthcoming.” The record reflects that the court did not
file an amended memorandum of decision.

On November 7, 2018, however, the court filed a corrected memorandum
of decision regarding the defendant’s January 5, 2018 motion for a stay of
execution and the plaintiff’s January 11, 2018 motion to terminate the appel-
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filed a postjudgment motion for clarification. In his
motion, he stated that the court had found his gross
annual income to be $550,000. The defendant requested
clarification as to the following: “Is the $550,000 amount
the defendant’s earning capacity? If so, is it his earning
capacity at his two wholly owned companies, or what
he can realistically be expected to earn elsewhere inde-
pendent of said companies?” On April 3, 2018, the court
granted the defendant’s motion and responded to the
request as follows: “The court’s finding that the [d]efen-
dant’s annual gross income is $550,000, is not a finding
of earning capacity, but of (gross) income from Con-
necticut Computer & Consulting, [Inc.], and WriteRe-
sult, LLC.”

We begin our analysis of the defendant’s claims by
setting forth the standard of review. “An appellate court
will not disturb a trial court’s orders in domestic rela-
tions cases unless the court has abused its discretion
or it is found that it could not reasonably conclude as
it did, based on the facts presented. . . . In determin-
ing whether a trial court has abused its broad discretion
in domestic relations matters, we allow every reason-
able presumption in favor of the correctness of its
action. . . . Furthermore, [t]he trial court’s findings [of
fact] are binding upon this court unless they are clearly
erroneous in light of the evidence and the pleadings in
the record as a whole. . . . A finding of fact is clearly
erroneous when there is no evidence in the record to
support it . . . or when although there is evidence to

late stay. The court denied the defendant’s motion and granted the plaintiff’s
motion. The court concluded that it needed “to preserve the mosaic of its
dissolution orders pending resolution of the appeal.” In its consideration
of potential prejudice to the defendant by its decision, the court noted: “In
the event the defendant-appellant prevails on appeal—which is possible
based on his argument that the court ‘double-dipped,’ by awarding 50 [per-
cent] of his two solely owned companies and $18,000 of alimony [monthly]
out of his remaining 50 [percent] share of the companies . . . he can obtain
effective relief postappeal.” (Footnote omitted.)
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support it, the reviewing court on the entire evidence
is left with the definite and firm conviction that a mis-
take has been committed.” (Citation omitted; internal
quotation marks omitted.) Steller v. Steller, 181 Conn.
App. 581, 587-88, 187 A.3d 1184 (2018).

I

The defendant first claims that the court improperly
double counted a marital asset for purposes of property
division and spousal support awards. Specifically, the
defendant argues that the court improperly awarded
the plaintiff alimony from income that was generated
by the defendant’s two businesses and awarded her 50
percent of the value of those businesses. The plaintiff
counters that “an impermissible double dip would have
occurred here only if the trial court had given 100 [per-
cent] ownership of the businesses to [the] [p]laintiff
and then ordered [the] [d]efendant to pay alimony based
on income from an asset he no longer had as a result
of the transfer, making compliance infeasible.” (Empha-
sis omitted.) We agree with the defendant that, under
the circumstances of this case, the court effectively
deprived the defendant of his ability to pay the $18,000
monthly alimony award to the plaintiff by also distribut-
ing to the plaintiff 50 percent of the value of his busi-
nesses from which he derives his income.

The general principle is that a court may not take an
income producing asset into account in its property
division and also award alimony based on that same
income. See Callahan v. Callahan, 157 Conn. App. 78,
95, 116 A.3d 317, cert. denied, 317 Conn. 913, 116 A.3d
812 (2015) and cert. denied, 317 Conn. 914, 116 A.3d 813
(2015). The plaintiff claims that because the defendant
retained 100 percent of the ownership in his two busi-
nesses, he still had an income stream from which to
make the alimony payments. The plaintiff argues that
the case of O’Brien v. O’Brien, 326 Conn. 81, 161 A.3d
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1236 (2017), requires the transfer of the entire income
producing asset to the party receiving support in order
to constitute an impermissible double counting situa-
tion. The plaintiff cites the following language from
O’Brien in support of this position: “A trial court’s ali-
mony award constitutes impermissible double dipping
only if the court considers, as a source of the alimony
payments, assets distributed to the party receiving the
alimony.” (Emphasis in original.) Id., 120. We do not
read O’Brien as expansively as the plaintiff. To do so
would lead to an unworkable and nonsensical result.

If we follow the plaintiff’s interpretation of O’Brien,
a court could award 99 percent of the income producing
asset to the party receiving alimony and still not engage
in impermissible double counting of marital assets. We
conclude that O’Brien does not require the application
of a bright line rule when a court double counts an
income producing asset for purposes of property distri-
bution and support awards. In marital dissolution cases,
each situation is fact specific and the court, in formulat-
ing its orders, must take into account all of the assets
in the marital estate as well as other statutory considera-
tions. See General Statutes §§ 46b-81 and 46b-82. “The
court must be free to shape its awards in a manner
which it determines is fair and equitable under the cir-
cumstances.” Sweet v. Sweet, 190 Conn. 657, 662, 462
A.2d 1031 (1983). For that reason, there can be no gen-
eral prohibition against awarding alimony from an
income producing asset that has been partially con-
veyed to the party receiving support if, for example,
there are other assets available to fund alimony pay-
ments. Moreover, an actual conveyance of the interest
in the income producing asset to the party receiving
alimony is not required to constitute impermissible dou-
ble counting if the paying party in practical effect has
been deprived of the value of that asset.
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In the present case, the court failed to take into
account that the defendant’s annual gross income,
which the court determined to be $550,000, was
included in the fair market value of the defendant’s two
businesses. As the court acknowledged in its April 3,
2018 clarification, its determination of the defendant’s
income flowed solely from the defendant’s businesses
and was not based on his earning capacity.” Neverthe-
less, the court awarded the plaintiff 50 percent of the
$904,000 fair market value of the businesses and
awarded the plaintiff $18,000 per month in lifetime ali-
mony. These orders ignored the economic relationship
between the value of the businesses and the defendant’s
ability to earn income. The defendant’s businesses pro-
vided the only significant stream of income by which
the defendant could meet his alimony and other court-
ordered payment obligations.

The defendant was ordered to pay the first monthly
alimony payment of $18,000 ten days after the issuance
of the court’s memorandum of decision and an amount
equal to 50 percent of the value of the businesses, i.e.,
$452,000, four months thereafter. Moreover, the defen-
dant was ordered to pay $221,677, which the court deter-
mined to be 100 percent of the net equity in the marital
home, three months after paying 50 percent of the value
of the businesses. Additionally, the defendant was
solely responsible for all of the outstanding mortgage
payments, insurance and taxes due and owing on the
marital home since October, 2015, and he was responsi-
ble for all federal and state tax liabilities for the years
1985 through 2016. Finally, he was ordered to pay the

% “Earning capacity . . . is not an amount which a person can theoreti-
cally earn, nor is it confined to actual income, but rather it is an amount
which a person can realistically be expected to earn considering such things
as his vocational skills, employability, age and health.” (Internal quotation
marks omitted.) Merk-Gould v. Gould, 184 Conn. App. 512, 518, 195 A.3d
458 (2018).
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balance of all of the plaintiff’s legal, expert, and profes-
sional fees, i.e., $223,398, within two months of the
court’s judgment or, in the alternative, to secure a writ-
ten, agreed upon installment plan with the creditors of
those fees within that time period."

Because the defendant’s businesses provided the
stream of income with which the defendant was to
pay the monthly alimony award and because the court
awarded the plaintiff 50 percent of the value of those
businesses, the defendant was left without resources
with which to comply with the court’s orders. He had
no other assets available to satisfy all of the court-
ordered payments. Given the circumstances of this
case, we conclude that the court impermissibly double
counted the value of the defendant’s businesses for
purposes of property division and spousal support
awards.

II

The defendant next claims that the court abused its
discretion in failing to make equitable orders in the
division of the marital estate. Specifically, he argues
that the plaintiff was awarded the entire net marital
estate while the defendant was held responsible for all
of the marital debts. The defendant claims that there
was no finding of an intentional dissipation of marital
assets and that the plaintiff and the family had benefit-
ted from the decisions made throughout the marriage
to defer tax liabilities, to pay for all of the children’s
educational expenses, and to otherwise provide for the
lifestyle to which they had become accustomed. He
further argues that the court’s award of nonmodifiable,

0The defendant already had paid $35,000 toward the plaintiff’s counsel
and expert fees as per the January 17, 2017 order of the court, Colin, J.,
and additionally had been ordered to pay $54,048 toward the plaintiff’s legal,
expert and professional fees by the court, Tindill, J., on April 25, 2017.
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lifetime alimony was not supported by the evidence
at trial.

We agree that the court’s financial awards were ineq-
uitable because, as previously discussed, the court
deprived the defendant of the means with which to
comply with those orders. We further conclude that
the award of nonmodifiable, lifetime alimony was not
supported by the facts as found by the court.!!

Again, we are mindful of the court’s broad discretion
in dividing the marital estate in domestic relations mat-
ters. Merk-Gould v. Gould, 184 Conn. App. 512, 516, 195
A.3d 458 (2018). Further, “there is no presumption in
Connecticut that marital property should be divided
equally prior to applying the statutory criteria.” (Inter-
nal quotation marks omitted.) Kaczynski v. Kaczynski,
124 Conn. App. 204, 213, 3 A.3d 1034 (2010). We also
are mindful, however, of “the long settled principle that
the defendant’s ability to pay is a material consideration
in formulating financial awards.” (Internal quotation
marks omitted.) Pellow v. Pellow, 113 Conn. App. 122
129, 964 A.2d 1252 (2009).

Although the trial court stated that it had considered
all of the statutory criteria and all of the evidence when
it fashioned the financial awards, its final judgment
indicates otherwise. It is true that the court was not
required to establish a plan for the defendant that
detailed the steps he had to take in order to comply with
the court’s financial orders. The court was required,

'We are remanding this case to the trial court for further proceedings
on all financial issues because of impermissible double counting by the court
for property division and support awards. We nevertheless are addressing
the defendant’s remaining claim because the types of issues involved herein
may arise on remand. Antonucci v. Antonucct, 164 Conn. App. 95, 119-20,
138 A.3d 297 (2016); see also Edmond v. Foisey, 111 Conn. App. 760, 773
n.14, 961 A.2d 441 (2008) (reviewing court may resolve claims that are
not necessary for resolution of appeal but may arise during proceedings
on remand).
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however, to provide the defendant with the financial
tools necessary to comply with its orders. See Wood v.
Wood, 160 Conn. App. 708, 726, 125 A.3d 1040 (2015).

One of those orders was to pay the plaintiff alimony
in the amount of $18,000 per month, beginning Novem-
ber 13, 2017, and each month thereafter on the thir-
teenth of the month, until the plaintiff’s death, marriage,
cohabitation, or civil union, whichever occured first.
The alimony award was nonmodifiable as to duration
and amount. The effect of this order was to bar the
defendant from seeking a modification even if he
became seriously ill or the businesses failed to thrive
or survive through no fault of his own. The defendant
was fifty-eight years old at the time of trial, and the
court’s order did not take into account his ability to
generate the same amount of income as he grew older
nor did it contemplate his retirement. The court justified
this nonmodifiable, lifetime alimony order on the fol-
lowing basis: “The purpose of the [c]ourt’s alimony
award is to provide a measure of financial security to
the [p]laintiff who has not worked outside of the marital
home in nearly three decades, has $2,095 in retirement
funds, and has significantly less ability to acquire
income or assets in the future than does the [d]efendant.
The [p]laintiff has limited earning potential. She is [fifty-
five] years old, hearing-impaired, and a cancer survivor.
The [p]laintiff earned a bachelor’s degree in interna-
tional marketing from Simmons College and a master’s
degree in teaching from the University of Bridgeport.
She is no longer licensed to teach.”

The plaintiff’'s own testimony at trial precluded the
conclusion that her physical condition and age rendered
her permanently incapable of earning any income from
any type of employment. Although her teaching certifi-
cate was no longer valid, the court did not consider the
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possibility that the plaintiff could seek recertification. '
The plaintiff, although she testified that she had ordered
hearing aids, acknowledged only that she had a little
bit of trouble with her hearing. She did not testify that
her hearing was so deficient that she was incapable of
securing employment. Aside from her hearing issue and
the removal of melanoma on her nose approximately
six years prior to the trial, the plaintiff presented no
other testimony that indicated she had health issues
impacting her employability.

When the defendant cross-examined her at trial
regarding her employment history, the plaintiff testified
that she had been employed as a secretary following
her graduation from college prior to securing a position
as a teacher, that she had obtained a realtor’s license,
and that she had worked at the retail counter at a
printing business. She acknowledged that she had not
attempted to secure employment in any of those fields
in recent years. Further, when she was asked if she
believed that she would not be hired because of her
age, she answered, “[n]o.” The defendant then asked
the plaintiff if she believed she would be employable if
she had some skills training, and she answered, “[s]ure.”
When the court inquired how she intended to support
herself, the plaintiff responded: “I am a little nervous
because I'm fifty-five and, like, what career am I going
to start. I don’t have the skill set to, to go and make a
ton of money. Like, I know I'm just going to get some,
you know, like secretary job or . . . or I'm not going
to make big money or anything. But I'm hoping that I
get something so that I can just move on with my life
and just be my own person.”

12 “[R]ehabilitative alimony, or time limited alimony, is alimony that is
awarded primarily for the purpose of allowing the spouse who receives it
to obtain further education, training, or other skills necessary to attain self-
sufficiency.” (Internal quotation marks omitted.) Riccio v. Riccio, 183 Conn.
App. 823, 824 n.2, 194 A.3d 337 (2018).
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It is evident from the plaintiff’s testimony that she
expected to secure some type of employment, even if
the salary was less than she would have liked it to be.
She did not testify that she was incapable of working
due to her health or lack of education. To the contrary,
she had plans to reenter the job market. Despite this
testimony, the court, in essence, determined that she
would not be able to secure any type of employment at
any time in the future and awarded her nonmodifiable,
lifetime alimony.

A finding of abuse of discretion in making financial
awards in marital dissolution cases is very unusual.
Nevertheless, we are compelled to conclude that this
is one of those rare cases because the court effectively
divested the defendant of any means with which to pay
the court-ordered obligations.” Further, the facts in
evidence did not support the court’s award of nonmodi-
fiable lifetime alimony. “The issues involving financial
orders are entirely interwoven. The rendering of a judg-
ment in a complicated dissolution case is a carefully

3 We note that the court ordered the defendant to pay all of the plaintiff’s
legal, expert, and professional fees, but failed to make any finding that the
plaintiff lacked the ability to pay her own fees. “Counsel fees are not to be
awarded merely because the obligor has demonstrated an ability to pay.
Courts ordinarily award counsel fees in divorce cases so that a party . . .
may not be deprived of [his or] her rights because of lack of funds. . . .
In making its determination regarding attorney’s fees, the court is directed
by [General Statutes] § 46b-62 to consider the respective financial abilities
of the parties. . . . Where, because of other orders, both parties are finan-
cially able to pay their own counsel fees they should be permitted to do
so.” (Internal quotation marks omitted.) Pena v. Gladstone, 168 Conn. App.
141, 152 144 A.3d 1085 (2016).

In the present case, it would appear that the plaintiff had ample liquid
funds as a result of the other orders in this case. Nevertheless, “[t]o award
counsel fees to a spouse who had sufficient liquid assets would be justified,
if the failure to do so would substantially undermine the other financial
awards.” (Internal quotation marks omitted.) Id., 152-53. The court failed
to make any such determination when it ordered the defendant to pay the
sum of $223,398 (in addition to $89,048 that he already had been ordered
to pay under court orders), which represented the balance of all of the
plaintiff’s legal, expert, and professional fees.
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crafted mosaic, each element of which may be depen-
dent on the other.” (Internal quotation marks omitted.)
Krafick v. Krafick, 234 Conn. 783, 806, 663 A.2d 365
(1995). Accordingly, we must remand the matter to the
trial court with direction to hold a new hearing as to
all financial orders.

The judgment is reversed only with respect to the
financial orders and the case is remanded for a new
hearing on all financial issues; the judgment is affirmed
in all other respects.

In this opinion the other judges concurred.

GAD LAVY v». MICHELE BROWN LAVY
(AC 40936)

Prescott, Elgo and Harper, Js.
Syllabus

The plaintiff, whose marriage to the defendant previously had been dis-
solved, appealed to this court from the postjudgment order of the trial
court opening and reforming the dissolution judgment after the trial
court found that the plaintiff’s failure to disclose certain assets on his
financial affidavit constituted material omissions that triggered certain
remedial measures set forth in the parties’ separation agreement. The
separation agreement, which had been incorporated into the dissolution
judgment, provided, inter alia, that in the event of a material omission
in either party’s financial affidavit, the other party had the right to open
and reform the judgment, and would be entitled to receive 75 percent
of the undisclosed asset’s value, as measured at the time of dissolution,
and reasonable legal fees from the other party. The trial court granted
the defendant’s motion to open and reform the dissolution judgment,
in which she claimed that the plaintiff had failed to disclose a certain
bank account and a condominium apartment that he owned in Jerusalem,
Israel. The trial court ordered the plaintiff to pay the defendant 75
percent of the value of those assets at the time of the dissolution judg-
ment, and awarded the defendant statutory (§ 37-3a [a]) prejudgment
and postjudgment interest, as well as costs and reasonable attorney’s
fees. Held:

1. The trial court properly determined that the plaintiff’s failure to disclose
the bank account and Jerusalem property on his financial affidavit consti-
tuted material omissions in violation of the separation agreement:

a. The plaintiff could not prevail on his claim that his failure to disclose
the bank account and Jerusalem property did not constitute material
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omissions because the defendant knew about them at the time of the
dissolution judgment: the trial court made no findings that the defendant
had knowledge of the undisclosed assets during the negotiation of the
separation agreement or at the time the dissolution judgment was ren-
dered, as the court was free to reject evidence that she knew of the
assets, and the plaintiff did not identify any language in the separation
agreement that would exempt a party from the duty to disclose an asset
on a financial affidavit if the other party was aware of its existence;
moreover, the court found that although the defendant had received
conflicting and unverified reports at the time of the dissolution judgment
that raised the possibility that the plaintiff owned undisclosed real prop-
erty, it was not until later that she received more definitive proof of the
existence of that property, the court credited her testimony that although
she previously had opened the bank account in the plaintiff’s name, she
had nothing further to do with the account and was not aware as of
the date of dissolution that it existed, and the duty of full disclosure
was also necessary for the court to evaluate the reasonableness of the
parties’ agreement.

b. The plaintiff’s claim that the trial court inflated the significance of
the omitted assets by comparing their value to the total value of disclosed
assets in the same asset category was unavailing; the court’s discussion
of the relative value of the assets did not render its determination that
the plaintiff’s nondisclosures were material omissions legally or logically
incorrect or unsupported by the record, even if the court did not use
the proper yardstick to measure the materiality of his omissions, the
omission of assets valued at 1.5 percent of a $16 million marital estate
was not de minimis or immaterial, and to suggest that the failure to
disclose nearly $240,000 in assets would not have had great conse-
quences to the separation agreement would be to suggest that the defen-
dant would have been content to walk away from her equitable share
of those assets.

c. The trial court’s finding that the plaintiff knew about the omitted
bank account was not clearly erroneous; there was evidence demonstra-
ting that the plaintiff was aware at the time of the dissolution judgment
that a savings account had been opened in his name, the plaintiff never
sought to close the account, and even if he was not aware of the status
of the account at the time of the dissolution or the balance of the funds
in the account, he could have determined such information through due
diligence and disclosed it on his financial affidavit.

2. The trial court properly awarded the defendant prejudgment interest;
there was no merit to the plaintiff’s assertion that he was denied reason-
able notice and an opportunity to present a defense regarding the defen-
dant’s request for prejudgment interest, which was made in her
posthearing brief, as the plaintiff had an opportunity to respond to that
claim in his posthearing reply brief, and given the court’s determination
that the plaintiff was unjustified in failing to disclose assets, which
resulted in a failure to distribute to the defendant at the time of the
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dissolution her equitable share of those assets under the separation
agreement, an award of prejudgment interest properly was within the
discretion of the court.

3. The trial court did not violate the rule of practice (§ 61-11) that provides
for an automatic appellate stay by awarding the defendant postjudgment
interest after the plaintiff filed this appeal, as the court’s decision could
not reasonably be viewed as effectuating the judgment on appeal:
although the plaintiff claimed that an award of interest under § 37-3a
is part of the mechanism for the statutory (§ 52-350f) enforcement of a
money judgment, the clause in § 52-350f that refers to statutory interest
clarifies that interest awarded is included in the money judgment that
may be enforced, and no language in § 52-350f, from which § 61-11 is
derived, equates obtaining an award of interest with an action to enforce
a money judgment, which § 52-350f expressly limits to the execution or
foreclosure of a lien; moreover, the plaintiff was able to amend his
appeal to challenge the additional award, the court’s decision did not
diminish or hamper his appellate rights with respect to the remainder
of the judgment on the motion to open, and although the court’s decision
increased the damages the defendant would be entitled to collect, she
cannot secure payment from the plaintiff by executing on the judgment
until the appeal is disposed and the automatic stay has expired.

Argued January 9—officially released May 21, 2019
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk, where the court, Hon. Stan-
ley Novack, judge trial referee, rendered judgment
dissolving the marriage and granting certain other relief;
thereafter, the court, Malone, J., denied the plaintiff’s
motion to strike and request to revise; subsequently,
the court, Emons, J., approved the stipulation of the
parties to conduct certain discovery; thereafter, the
court, Heller, J., granted the defendant’s motion to open
and reform the judgment, and the plaintiff appealed to
this court; subsequently, the court, Heller, J., granted
the defendant’s motion for postjudgment interest, and
the plaintiff filed an amended appeal. Affirmed.

Alexander J. Cuda, for the appellant (plaintiff).

Eric M. Higgins, with whom, on the brief, was Sarah
Gleason, for the appellee (defendant).
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Opinion

PRESCOTT, J. The plaintiff, Gad Lavy, appeals from
the judgment of the trial court granting the motion of
the defendant, Michele Brown,! to open and reform
the parties’ marital dissolution judgment because the
plaintiff failed to disclose on his financial affidavit
two marital assets: a savings account with First Niag-
ara Bank, N.A., formerly known as NewAlliance Bank
(Niagara account), and real property located in the
Middle East (Jerusalem property). The plaintiff later
amended this appeal to challenge the court’s subse-
quent decision to grant the defendant’s motion for an
award of postjudgment interest. On appeal, the plain-
tiff claims that the court improperly (1) found that his
failure to disclose the Niagara account and Jerusalem
property on his financial affidavit constituted material
omissions that triggered remedial measures set forth
in the parties’ separation agreement, which was incor-
porated by reference into the judgment of dissolution,
(2) awarded the defendant prejudgment interest despite
her having requested such relief for the first time in
her posthearing brief, and (3) awarded the defendant
postjudgment interest during the pendency of the
appeal, purportedly in violation of the automatic appel-
late stay. We reject the plaintiff’s claims and, accord-
ingly, affirm the judgment of the trial court.

The following facts and procedural history, which
were found by the court or are uncontested, are relevant
to our resolution of the plaintiff’s claims. The court
dissolved the parties’ marriage on June 14, 2011, follow-
ing an uncontested hearing. The judgment of dissolution
incorporated by reference the parties’ separation agree-
ment. The parties attached to the separation agreement
financial affidavits dated June 14, 2011.

!'The defendant formerly was known as Michele Brown Lavy.
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In article XXI, paragraph 21.1, of the separation
agreement, the parties represented that their attached
financial affidavits were true and accurate. They further
stated that they had relied on the facts set forth in those
financial affidavits in reaching the terms and financial
arrangements set forth in the separation agreement.
Paragraph 21.1 further provides: “Each party expressly
represents that there has been no substantial change
in circumstances to [either party] since the date of said
affidavits and that said affidavits fully, fairly and accu-
rately [sets] forth the existing assets, liabilities, and
income of the parties. The parties expressly represent
to each other that they do not own any other assets
nor are any assets being held by a third party for the
benefit of either [party], except those described and
divided under the terms of this agreement and the par-
ties’ respective financial affidavits. Each party repre-
sents that he or she relied on the financial affidavits
and voluntary disclosures and representations made
by the other party in the course of this dissolution of
marriage action for purposes of arriving at the terms
of this agreement. The parties further acknowledge that
each has a fiduciary duty to the other to make a full
and fair disclosure of his or her financial circumstances,
including all assets, to the other in connection with
this proceeding. In the event of a material omission or
misstatement by either party in his or her affidavit, the
other party shall have the right to rescind this [a]gree-
ment and reopen and reform any judgment entered
in the pending action incorporating the terms hereof.”
Article XXI of the separation agreement further pro-
vides that if either party made a material omission of
an asset on his or her financial affidavit, the other party
would be entitled to receive 75 percent of the undis-
closed asset’s value measured at the time of dissolution.
The party who failed to disclose an asset also would
be liable for the other party’s “reasonable legal fees,
expert fees, and court costs.”
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On August 9, 2011, the defendant filed a motion to
open and reform the June 14, 2011 judgment of dis-
solution, invoking article XXI of the separation agree-
ment. According to the defendant, the plaintiff had
failed to disclose on his June 14, 2011 financial affidavit
the existence of the Jerusalem property, which she
described as a condominium apartment and storeroom.
She also claimed there was a “likelihood beyond mere
suspicion that the plaintiff has failed to disclose addi-
tional assets as yet unknown to the defendant” because
his financial affidavit did not disclose any bank
accounts in Israel or other means by which the plaintiff
could pay the taxes and costs associated with owning
the condominium. The defendant asked the court to
open the dissolution judgment for the purpose of con-
ducting limited discovery and, if necessary, to distribute
any undisclosed property in accordance with the sepa-
ration agreement, including awarding reasonable attor-
ney’s fees and costs.

In response to the defendant’s motion to open, the
plaintiff initially filed a motion to dismiss asserting
insufficiency of process, which he later withdrew. He
subsequently filed a motion to strike, challenging the
legal sufficiency of the defendant’s motion, and a
request to revise. The court denied both motions. The
defendant never filed a written opposition addressing
the merits of the motion to open.

On December 14, 2011, the defendant amended her
motion to open and reform the dissolution judgment,
asserting that, since filing her initial motion, she had
learned of additional grounds for granting the motion.
Specifically, in addition to reasserting the allegations
in her initial motion to open, the defendant asserted
that the plaintiff had failed to disclose the existence of
the Niagara account, which she described as a savings
account that had been open for at least three years and,
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thus, existed at the time the plaintiff submitted his June
14, 2011 financial affidavit.

The parties eventually executed a stipulation in which
they agreed to have the court open the dissolution judg-
ment for the limited purpose of conducting discovery.
The stipulation expressly provided that it was “not an
admission of any misrepresentation or fraud on the part
of either party with respect to the representations made
at the time of [jJludgment.” The court approved the stip-
ulation and made it an order of the court on November
5, 2012.

On June 15, 2016, the plaintiff filed a motion in which
he asserted that the defendant had opened the Niagara
account in the plaintiff’s name, without his knowledge,
using her own funds, and, thus, she had a duty to dis-
close the Niagara account on her financial affidavit.
According to the plaintiff, the defendant’s failure to
disclose the existence of the account entitled him to
an award of legal fees and costs under the terms of the
separation agreement.

The court conducted an evidentiary hearing on the
defendant’s motion to open, as amended, on November
16 and 17, 2016. At that time, the court also considered
the plaintiff’s motion for an award of costs and attor-
ney’s fees. The parties submitted posthearing memo-
randa and reply memoranda. The court later granted a
request by the defendant for additional oral argument,
which it heard on April 11, 2017.

The court issued a memorandum of decision on
August 7, 2017, granting the defendant’s motion to open
and reform the dissolution judgment. With respect to
the Jerusalem property, the court found that the plain-
tiff’'s brother had conveyed the property to him for no
consideration and that a title abstract reflecting the
conveyance had been recorded in the Jerusalem land
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registry on January 27, 1999.> The plaintiff remained
the record owner of the Jerusalem property at the time
of the dissolution judgment. Although the plaintiff testi-
fied that he had not included the Jerusalem property
on his financial affidavit because he did not know he
owned the property, the court did not find that testi-
mony credible. Rather, the court credited the testimony
of the defendant’s real estate expert, Attorney Yoram
Hacohen,® who opined that before a conveyance for no
consideration could be recorded on the land records
in Jerusalem, the grantee, in this case the plaintiff,
would have been required to sign a number of legal
documents.* The court found that the fair market value
of the Jerusalem property, measured in United States
dollars at the time of the dissolution judgment, was
$146,379. The court further found that the plaintiff’s
failure to include the Jerusalem property on his June
14, 2011 financial affidavit was a material omission.’

The court made the following findings relative to the
defendant’s knowledge of the Jerusalem property at
the time of the dissolution judgment. “The Jerusalem

2 The court made the following findings with respect to the title abstract:
“The title abstract reflects [the plaintiff’s] Israeli identification number. The
signatures on the title abstract are not dated. [The plaintiff] was in Israel
in 1998, about six months before the title abstract was recorded. He was
not in Israel on January 27, 1999, the date of recording.”

? Hacohen did not testify at the hearing, but portions of his deposition
testimony were read into the record.

* Specifically, Hacohen opined that a number of documents must be signed
by the grantee in connection with a conveyance for no consideration in
Israel, including an agreement between the parties, an affidavit, a transfer
deed, and a tax declaration, before the conveyance is recorded. He further
explained that conveyance taxes at a reduced rate are required to be paid
on a sale of property for no consideration between relatives.

® The court noted that, in his financial affidavit, the plaintiff had disclosed
the following real estate assets that he owned jointly with the defendant:
the parties’ marital residence in Westport, in which the parties had equity
of $1,351,577; an apartment in Umbria, Italy, having an appraised value of
$230,296; and an unimproved lot in Vieques, Puerto Rico, having an appraised
value of $234,000.
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property came to [the defendant’s] attention as a result
of her efforts to locate property that was owned by [the
plaintiff] in Israel. . . . [I]n early 2011, she and her
counsel in the dissolution action had retained an attor-
ney in Israel to find out whether [the plaintiff] owned
any property there. That attorney engaged a private
investigator, who advised them that [the plaintiff] did
not own any real property in Israel. Shortly before the
uncontested dissolution hearing, however, [the defen-
dant’s] boyfriend, who was also a lawyer, hired a differ-
ent attorney in Israel. That attorney reported that [the
plaintiff] owned a condominium in Jerusalem and for-
warded a copy of a document from the land records.

“Despite the conflicting, unverified reports that she
had received regarding a possible asset belonging to
[the plaintiff] that he had not disclosed, [the defendant]
determined to proceed with the uncontested dissolution
hearing on June 14, 2011. . . . [S]he did so because
of the tremendous distrust and acrimony that existed
between the parties at that time. She was afraid that if
she did not go ahead with the uncontested divorce in
June, 2011, that [the plaintiff] would deny her a get—
a divorce under Jewish religious law—and thus prevent
her from remarrying in the Jewish faith. She also
believed that she would have recourse under article
XXI of the June, 2011 separation agreement if she later
established that [the plaintiff] owned property in Israel
which was not reflected on his June 14, 2011 finan-
cial affidavit.”

Regarding the Niagara account, the court found that
the account was opened in July, 2008, with an initial
deposit of $89,146.50. The balance of the Niagara
account as of April 28, 2011, was $92,432.° The court

% In crafting its remedial orders, the court utilized $92,432 as the value of
the Niagara account as of the date of dissolution on June 14, 2011. Neither
party challenges that finding on appeal.

After the defendant filed the amended motion to open indicating that the
plaintiff had failed to disclose the Niagara account, the plaintiff withdrew
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further found that, although the plaintiff owned the
Niagara account on the date of entry of the dissolution
judgment, he failed to disclose that account on his finan-
cial affidavit, and this constituted a material omission
under the separation agreement.” The plaintiff testified
that, as with the Jerusalem property, he did not know
that the account existed. The court, however, did not
credit this assertion.

The court found that the defendant was the person
who originally had funded the Niagara account with
money from her office.® The defendant opened the Niag-
ara account in the plaintiff’s name, in trust for the par-
ties’ son. The plaintiff signed the original documents
necessary to open the account in two places. The defen-
dant never signed the account-opening documents,
never deposited any additional money into the Niagara
account after the initial deposit, and never made any
withdrawals or had anything to do with the account
after it was opened. Although the plaintiff's name
appeared on the bank account statements, the defen-
dant’s office address was listed on the statement as
the depositor’s address rather than the plaintiff’s office
address. According to the defendant and her office man-
ager, however, no statements were ever delivered to
her office.

With respect to the receipt of banking statements
and other correspondences relative to the Niagara

all of the funds from the account and closed it, transferring the money to
another account.

"The plaintiff disclosed on his June 14, 2011 financial affidavit three
savings accounts with a combined balance of $60,224 and two checking
accounts with a combined balance of $119,695.

8 The defendant, who was concerned about bank failures during the 2008
financial crisis, apparently had transferred money from her practice into
several different bank accounts, keeping the amount deposited in each
account below the maximum amount insured by the Federal Deposit Insur-
ance Corporation.
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account, the court made the following additional find-
ings: “From July, 2008, when [the Niagara account] was
opened, through the parties’ divorce in June, 2011, [the
defendant’s] office was at 999 Summer Street, suite 302,
and [the plaintiff’s] office was two buildings away, at
1275 Summer Street, in Stamford. Counsel for [the
defendant] suggested that [the Niagara account] state-
ments and [other forms] were simply delivered to [the
plaintiff] at his office on the same street. The plaintiff
denied receiving [the Niagara account] statements or
any [other forms] from the bank.” The court did not
expressly resolve the issue regarding the delivery and
receipt of the bank statements, but credited the defen-
dant’s testimony that she was not aware that the Niagara
account still existed as of the date of entry of the disso-
lution judgment, and that she first learned that it
remained open when an escheat letter from the bank,
addressed to the plaintiff, was mailed to her office
address in November, 2011.

On the basis of its findings that the plaintiff had failed
to disclose both the Jerusalem property and the Niagara
account on his June 14, 2011 financial affidavits, and
that the failure to disclose those assets qualified as
material omissions under the terms of the separation
agreement, the court ordered the plaintiff to pay the
defendant an additional $179,109, which represented 75
percent of the value of the undisclosed assets at the time
of the dissolution judgment. The court also awarded
the defendant prejudgment interest from the date of
the dissolution judgment at the annual rate of 5 percent
or $55,141, for a total of $234,250. Moreover, the court
determined that the defendant was entitled to costs
and reasonable attorney’s fees totaling $194,123.76. It
denied the plaintiff's motion for attorney’s fees and
costs. The plaintiff filed a motion to reargue, which the
court denied. The plaintiff filed the present appeal on
October 11, 2017.
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On August 16, 2017, the defendant filed a motion
asking the court for an award of postjudgment interest.
She later filed a memorandum of law in support of the
motion. The plaintiff did not file a written objection or
memorandum of law in opposition to the defendant’s
motion. The court heard argument on the defendant’s
motion on February 26, 2018. On June 11, 2018, the
court issued a decision granting the defendant’s motion
and awarding postjudgment interest at an annual rate
of 5 percent. The plaintiff amended the present appeal,
challenging the postjudgment interest award. Because
briefs already had been filed in the initial appeal, this
court granted permission to file supplemental briefs
addressing the issue in the amended appeal. See Prac-
tice Book § 61-9. Additional facts will be set forth as
needed.

I

We begin with the plaintiff’s claim that the court
improperly found that he made material omissions on
his financial affidavit in violation of the separation
agreement by failing to disclose the Niagara account
and Jerusalem property. The plaintiff essentially raises
three arguments in support of this claim. First, he argues
that, because the defendant knew about the Niagara
account and the Jerusalem property at the time of the
dissolution judgment, their nondisclosure on his finan-
cial affidavit would not have affected her decision-mak-
ing process and, therefore, his failure to disclose those
assets could not have constituted material omissions.’

% In addition, the plaintiff argues that the court improperly failed to con-
sider whether the defendant’s failure to disclose her alleged knowledge of
the assets prior to dissolution was itself a violation of a duty to disclose.
The plaintiff takes the position that the principles of full and frank disclosure
that our Supreme Court espoused in Billington v. Billington, 220 Conn.
212, 595 A.2d 1377 (1991), which we will discuss in this opinion, should not
be limited to disclosures on financial affidavits but also include a duty of
overall honesty in negotiating a settlement agreement. According to the
plaintiff, the defendant proceeded in bad faith because, rather than disclosing
her knowledge of the Niagara account and Jerusalem property prior to
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Second, he argues that his nondisclosure of the Niagara
account and the Jerusalem property had no “real impor-
tance or cause[d] great consequences to the overall
separation agreement of the parties” and that the court
overvalued those assets in determining whether their
nondisclosure constituted material omissions. Third,
the plaintiff argues that the court should not have found
that his failure to disclose the Niagara account was a
material omission because there was no evidence that
the plaintiff knew the Niagara account existed at the
time of the divorce. We are not persuaded by these argu-
ments and conclude that the court properly determined
on the basis of the record presented that the plaintiff’s
failure to disclose the assets in question constituted
material omissions.

The general standard of review applicable to a motion
to open a judgment is well settled. “We do not undertake
a plenary review of the merits of a decision of the trial
court to grant or to deny a motion to open a judgment.
. . . [O]ur review is limited to the issue of whether the
trial court has acted unreasonably and in clear abuse
of its discretion. . . . In determining whether the trial

judgment, she negotiated terms in the settlement agreement with the inten-
tion of invoking those terms to her advantage postjudgment. The plaintiff
asserts that the current postjudgment litigation would have been unneces-
sary if the defendant had made inquiry about the undisclosed assets prior
to the divorce judgment.

Because we conclude that the record does not support the factual under-
pinning of the plaintiff’s argument—namely, that the defendant knew of the
undisclosed assets prior to dissolution—we do not decide whether such
knowledge would have imparted any affirmative duty on the part of the
defendant to disclose her knowledge to the plaintiff or whether a breach
of that purported duty would have had any bearing on the plaintiff’s separate
and distinct obligation under the separation agreement and rules of practice
to disclose all material assets that he owned on his financial affidavit. We
nevertheless note that, at least in the context of fraud allegations, our
courts have abandoned any requirement that spouses have an obligation
to investigate one another’s finances in order to prevent fraud through
nondisclosure, which arguably would also militate against recognizing a
duty to disclose knowledge of the other spouse’s assets. See id., 220.
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court abused its discretion, this court must make every
reasonable presumption in favor of its action. . . . The
manner in which [this] discretion is exercised will not
be disturbed so long as the court could reasonably
conclude as it did.” (Internal quotation marks omitted.)
Reville v. Reville, 312 Conn. 428, 440, 93 A.3d 1076
(2014). In applying our abuse of discretion standard,
“[t]he court’s factual findings will not be disturbed
unless there is either no support for them in the record,
or, after reviewing the entire evidence, we are left with
the definite and firm conviction that a mistake has been
committed.” (Internal quotation marks omitted.)
Rheaumev. Rheaume, 156 Conn. App. 766, 774, 115 A.3d
1116 (2015). It bears repeating that “[jJudicial review
of a trial court’s exercise of its broad discretion in
domestic relations cases is limited to the questions of
whether the [trial] court correctly applied the law and
could reasonably have concluded as it did. . . . In mak-
ing those determinations, we allow every reasonable
presumption . . . in favor of the correctness of [the
trial court’s] action. . . . Generally, we will not over-
turn a trial court’s division of marital property unless
[the court] misapplies, overlooks, or gives a wrong or
improper effect to any test or consideration [that] it
was [its] duty to regard.” (Citation omitted; internal
quotation marks omitted.) O’Brien v. O’Brien, 326
Conn. 81, 122, 161 A.3d 1236 (2017). “[T]he weight to
be given the evidence and the credibility of the wit-
nesses are within the sole province of the trial court.
. . . The trial court has the unique opportunity to view
the evidence presented in a totality of circumstances,
i.e., including its observations of the demeanor and
conduct of the witnesses and parties, which is not fully
reflected in the cold, printed record which is available
to us.” (Internal quotation marks omitted.) McRae v.
McRae, 129 Conn. App. 171, 180, 20 A.3d 1255 (2011).
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We first address the plaintiff’s argument that his
failure to disclose the Niagara account and Jerusalem
property did not constitute “material omissions” as that
phrase is used in paragraph 21.1 of the parties’ sep-
aration agreement because the defendant knew about
the existence of the undisclosed assets at the time of
the dissolution judgment. According to the plaintiff,
because the defendant knew about the undisclosed
assets prior to the dissolution judgment, his failure to
disclose those assets on his financial affidavit could not
have affected her decision-making process with respect
to the financial orders in the separation agreement. In
other words, the plaintiff contends that the defendant’s
predissolution knowledge of the undisclosed assets ren-
dered their omission from his financial affidavit immate-
rial. We are not persuaded.'

Our rules of practice require that “at the time a disso-
lution of marriage or civil union, legal separation or

1 The parties do not dispute that paragraph 21.1 of their agreement pro-
vides that “[i]n the event of a material omission or misstatement by either
party in his or her affidavit,” the other party would be entitled to the relief
specified in paragraph 21.2 of the separation agreement. (Emphasis added.)
Courts often consult dictionaries in considering the plain and ordinary mean-
ings of words used in separation agreements and other contracts. See
Nation-Bailey v. Bailey, 316 Conn. 182, 193, 112 A.3d 144 (2015). Something
is “material” if it has “real importance or great consequences”; Merriam-
Webster’s Collegiate Dictionary (11th Ed. 2003) p. 765; and a “material
omission” is defined in Black’s Law Dictionary as “[a]n omission that signifi-
cantly affects a person’s decision-making.” Black’s Law Dictionary (10th
Ed. 2014) p. 1261. The plaintiff does not argue that the terms of the separation
agreement are ambiguous, nor has he directed our attention to anything in
the record indicating that the court departed from the usual and ordinary
meaning of the phrase “material omission.” Rather than raising an issue of
construction, the plaintiff challenges the court’s application of the term
“material omission” to the underlying facts. This presents a mixed question
of law and fact. Accordingly, our review is limited to whether the court’s
determination that the plaintiff’'s nondisclosures were material omissions
was legally and logically correct and supported by the evidence. See Crews
v. Crews, 295 Conn. 153, 162-63, 989 A.2d 1060 (2010).
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annulment action . . . is scheduled for a hearing, each

party shall file . . . a sworn statement . . . of current

income, expenses, assets and liabilities.” Practice Book
§ 256-30. It is well settled that, in family relations matters,
parties have an important and necessary obligation,
both to the court and to each other, to be fulsome and
honest regarding their financial disclosures because, in
doing so, they help to reduce or eliminate the need for
extensive financial discovery and the resulting ineffi-
ciencies and delays, “and will thereby help to preserve
a greater measure of the . . . marital assets for the
support of all of the family members.” Billington v.
Billington, 220 Conn. 212, 222, 595 A.2d 1377 (1991).

In Billington, the court emphasized the heightened
duty that parties have for full and frank disclosure on
financial affidavits submitted in dissolution actions, and
concluded that imposing a requirement on the opposing
party to discover nondisclosures or other violations
would be inconsistent with that duty. The court noted:
“A court is entitled to rely upon the truth and accuracy
of sworn statements . . . and a misrepresentation of
assets and income is a serious and intolerable derelic-
tion on the part of the affiant which goes to the very
heart of the judicial proceeding. . . . These sworn
statements have great significance in domestic disputes
in that they serve to facilitate the process and avoid
the necessity of testimony in public by persons still
married to each other regarding the circumstances of
their formerly private existence. . . . Thus, the
requirement of diligence in discovering fraud is incon-
sistent with the requirement of full disclosure because
it imposes on the innocent injured party the duty to
discover that which the wrongdoer already is legally
obligated to disclose.” (Citations omitted; internal quo-
tation marks omitted.) Id., 219-20.

Accordingly, it is the duty of the party who owns an
asset to disclose it on his or her financial affidavit.
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These same principles were incorporated by the parties
into article XXI of their separation agreement, in which
they expressly acknowledge that they each (1) owed
“a fiduciary duty to the other to make a full and fair
disclosure of his or her financial circumstances, includ-
ing all assets, to the other in connection with this pro-
ceeding,” and (2) “relied on the financial affidavits and
voluntary disclosures and representations made by the
other party in the course of this dissolution of marriage
action for purposes of arriving at the terms of this
agreement.”

The plaintiff nevertheless argues on appeal that the
defendant knew about the Jerusalem property and the
Niagara account prior to the dissolution and that her
knowledge rendered his nondisclosure of the assets
on his financial affidavit far less significant. Her knowl-
edge, he contends, made it unlikely that the nondis-
closure affected her ability to negotiate the parties’
settlement agreement, particularly with respect to
ensuring that she received an equitable distribution of
the marital assets.

The plaintiff’s argument fails, however, because there
are no findings by the court that the defendant had
knowledge of the undisclosed assets during negotiation
of the separation agreement let alone at the time the
dissolution judgment was rendered. Whether the defen-
dant had knowledge of the undisclosed assets prior to
the dissolution judgment was a factual question for the
trial court, and the court was free to reject evidence
that the defendant knew of the assets.

With respect to the Jerusalem property, the court
found only that the defendant had received “conflicting”
and “unverified reports” that raised the possibility that
the plaintiff had real property that he had not disclosed
to the defendant. The court also credited the defen-
dant’s testimony that she agreed to the divorce despite
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her suspicions because she was concerned that, given
the acrimonious nature of the parties’ relationship, if
she delayed the divorce proceedings in order to investi-
gate further, the plaintiff might deny her a “get,”*! and
that she knew she could take advantage of article XXI
of the separation agreement if she was able later to
establish that the plaintiff owned additional real prop-
erty. Accordingly, the record supports only a conclusion
that the defendant was aware at the time of dissolution
of the possibility that the plaintiff owned undisclosed
real property. It was not until later that the defendant
received more definitive proof of the existence of the
Jerusalem property.

As to the Niagara account, the court found that the
defendant had opened the account in 2008 in the plain-
tiff's name. The court, however, credited the defen-
dant’s testimony that, after making the initial deposit,
the defendant had nothing further to do with the
account and specifically found that “[a]s of the date of
entry of the dissolution judgment, [the defendant] was
not aware that the First Niagara account still existed.
She first learned that the First Niagara account
remained open when an escheat letter from the bank
arrived at her office in November, 2011,” which was
after the judgment of dissolution. The plaintiff has not
challenged the court’s factual findings and, therefore,
any claim that the defendant had prior knowledge of
the account is simply untenable.

The plaintiff has not directed us to any language in the
parties’ separation agreement to support his contention
that a party would be exempt from the duty to disclose
an asset on his or her financial affidavit if the other
party was aware of the existence of the asset. Moreover,
the duty of full disclosure of assets was not solely for

LA get is, “[ulnder Jewish law, a document signed by a rabbi to grant a
divorce.” Black’s Law Dictionary (10th Ed. 2014) p. 803.
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the benefit of the parties, but was also necessary for
the court to evaluate the reasonableness of the parties’
agreement and how much, if any, should be incorpo-
rated into the dissolution judgment. For all of these
reasons, we reject the defendant’s argument.

B

The plaintiff next argues that the undisclosed assets
did not “have real importance or cause great conse-
quences to the overall separation agreement of the par-
ties.” According to the plaintiff, the court improperly
inflated the significance of the omissions by comparing
their value to the total value of disclosed assets in the
same asset category. The plaintiff argues that the court
instead should have compared the value of the undis-
closed assets against the value of the entire marital
estate. The defendant responds that, regardless of the
size of the estate, the nondisclosure of assets totaling
$238,811 is a material omission. Although it is possible
to imagine a marital estate so vast that the nondisclo-
sure of over $200,000 in assets might be viewed as
nominal or de minimis and thus render the omission
immaterial, this certainly is not that case. Accordingly,
we find the plaintiff’s argument unpersuasive.

The court found that, at the time of the dissolution
of marriage, the fair market value of the Jerusalem
property was $146,379 and that the balance in the Niag-
ara account was $92,432. Thus, the total value of the
undisclosed assets was $238,811. The court found that
if the plaintiff had disclosed the Jerusalem property
on his financial affidavit it “would have represented
approximately 7.5 percent of the total real estate assets
disclosed . . . .” Similarly, the court found that if the
plaintiff properly had disclosed the Niagara account on
his financial affidavits, “it would have represented 34
percent of the total value of bank accounts that he
reported at that time.” The plaintiff maintains that by
only comparing the value of the undisclosed assets to
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the value of similar assets rather than to the value of
the entire marital estate, which was approximately $16
million, the court inflated the significance of the undis-
closed assets. Compared to the entire marital estate,
the Jerusalem property and Niagara account together
represented 1.5 percent, significantly less than the 7.5
percent and 34 percent calculations mentioned by the
trial court.

Even if we agreed with the plaintiff that the court
did not use the proper yardstick with which to measure
the materiality of the omissions, we cannot conclude
that the omission of assets valued at 1.5 percent of the
marital estate was de minimis or immaterial. To suggest
that the failure to disclose nearly $240,000 in assets
would not have had great consequences to the overall
separation agreement is to suggest that the defendant
would have been content to walk away from her equita-
ble share of those assets. We cannot reach that conclu-
sion in the present case. The plaintiff does not challenge
the trial court’s valuation of the undisclosed assets,
and we are not convinced that the trial court’s discus-
sion of the relative value of the assets rendered its over-
all determination that the plaintiff’s nondisclosures
were material omissions legally or logically incorrect
or unsupported by the record.

C

Finally, the plaintiff argues that it was improper for
the court to find that his failure to disclose the Niagara
account was a material omission because there was no
evidence that the plaintiff knew of the Niagara account’s
existence at the time of the divorce.? The gravamen of

2 The defendant’s motion to open was not premised on an allegation of
common-law fraud but rather on the plaintiff’s breach of his contractual
duty under the separation agreement to disclose all assets, liabilities, and
income. Although it is an element of fraud that a party make a statement
that is both “untrue and known to be so by its maker”; (emphasis added;
internal quotation marks omitted) Sousa v. Sousa, 173 Conn. App. 755, 765,
164 A.3d 702, cert. denied, 327 Conn. 906, 170 A.3d 2 (2017); the separation
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the plaintiff’s argument is that the court’s finding that
he had knowledge of the Niagara account, and thus had
a duty to disclose it, is clearly erroneous because the
defendant presented no evidence at the hearing estab-
lishing that bank account statements bearing his name
were delivered to him rather than to the defendant’s
office to which they were addressed. We disagree that
the court’s finding was clearly erroneous.

Both the defendant and her office manager testified
that no bank statements were delivered to her office,
and the court credited that testimony. It is true, as
the plaintiff contends, that this, by itself, is not direct
evidence that the statements were in fact delivered to
the plaintiff.'® Nevertheless, the account-opening docu-
ment was admitted into evidence and lists the plain-
tiff as the account owner. The document contains the
plaintiff’s signature in two places. One of the signatures
authorized the bank to “open one or more deposit
accounts, as required, for the person or entity listed as

agreement contains no equivalent scienter requirement applicable to
determining whether one of the parties made a material omission from his
or her financial affidavit. Rather, the parties’ agreement places the burden
of a failure to disclose, regardless of whether that failure is knowing, negli-
gent or otherwise, upon the owner of the asset. In other words, under the
terms of the separation agreement, an omission arguably need only be found
“material,” not knowingly made, in order to trigger the remedy of rescission
and reformation of the financial orders. Nevertheless, because we determine
that the court’s finding that the plaintiff knew about the Niagara account
was not clearly erroneous, we need not resolve this issue.

3 The court noted in its memorandum of decision that the defendant’s
counsel suggested that the postal carrier may have delivered the statements
to the plaintiff’s office because his name was on the statements and his office
was only two blocks away. The defendant, however, offered no admissible
evidence that this had occurred, and the plaintiff is correct that arguments
of counsel are not evidence. See Lucas v. Lucas, 88 Conn. App. 246, 260,
869 A.2d 239 (2005). What the plaintiff ignores, however, is the other evidence
tending to demonstrate that the plaintiff was aware or should have been
aware of the Niagara account. It is therefore unnecessary for us to resolve
whether the court reasonably could have inferred from circumstantial evi-
dence that the banking statements and other documents relating to the
account were more likely than not delivered to the plaintiff.
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the account owner on this card.” The plaintiff acknowl-
edges that the signatures are his. Accordingly, the plain-
tiff was aware at that time that a savings account was
opened in his name, and he never sought to close the
account. Even if he was not aware of the status of the
account at the time of dissolution or the balance of
the funds in the account, he could have, through the
exercise of due diligence, determined such informa-
tion and disclosed it on his financial affidavit. In sum,
because there was evidence before the court to support
its finding that the plaintiff knew about the Niagara
account, the finding was not clearly erroneous.

II

The plaintiff next claims that the court improperly
awarded the defendant statutory prejudgment interest
because she requested prejudgment interest for the first
time in her posthearing brief.!* We disagree.

The following additional procedural history is rele-
vant to this claim. In both her initial and amended
motion to open, the defendant made the following
request for relief: “the distribution of previously undis-
closed property and an award to the defendant of her
reasonable counsel fees and costs.” She did not specifi-
cally request prejudgment interest at that time. In her
posthearing brief, however, the defendant argued that
she was entitled to prejudgment interest pursuant to
General Statutes § 37-3a (a), which authorizes the court
to award interest at a rate not to exceed 10 percent per
year as damages for the unlawful retention of money."

4 The plaintiff does not argue on appeal that the court lacked the authority
to award prejudgment interest or that the court awarded interest back to
an incorrect date.

5 General Statutes § 37-3a (a) provides in relevant part: “Except as pro-
vided in sections 37-3b, 37-3c and 52-192a, interest at the rate of ten per
cent a year, and no more, may be recovered and allowed in civil actions

. . as damages for the detention of money after it becomes payable. . . .”

Our Supreme Court has explained that “the primary purpose of § 37-3a

. is not to punish persons who have detained money owed to others in
bad faith but, rather, to compensate parties that have been deprived of the
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“The allowance of prejudgment interest as an element
of damages is an equitable determination and a matter
lying within the discretion of the trial court.
Before awarding interest, the trial court must ascertain
whether [a party] has wrongfully detained money dam-
ages due [to another]. . . . Interest on such damages
ordinarily begins to run from the time it is due and
payable to the [party entitled to the damages]. . . .
The determination of whether or not interest is to be
recognized as a proper element of damage, is one to
be made in view of the demands of justice rather than
through the application of an arbitrary rule.” (Internal
quotation marks omitted.) Blakeslee Arpaia Chapman,
Inc. v. EI Constructors, Inc., 239 Conn. 708, 734-35,
687 A.2d 506 (1997).

“It is well established that interest need not be spe-
cially claimed in the demand for damages in order to
recover.” Westport Taxi Service, Inc. v. Westport Tran-
sit District, 235 Conn. 1, 36 n.39, 664 A.2d 719 (1995).
In Westport Taxi Service, Inc., our Supreme Court con-
cluded that the plaintiff’s claim for prejudgment interest
properly was before the court because, although the
plaintiff had not sought prejudgment interest in its com-
plaint, it “clearly argued that it was entitled to prejudg-
ment interest in its proposed posttrial findings of fact
and conclusions of law, and in its posttrial memoran-
dum of law.” Id., 37. The Supreme Court further noted
that the defendant had a meaningful opportunity to
argue in its reply brief that prejudgment interest was
not an appropriate remedy. Id.

use of their money.” Sosin v. Sosin, 300 Conn. 205, 230, 14 A.3d 307 (2011).
An award of interest under § 37-3a is discretionary; id., 228; and 10 percent
is “the maximum rate of interest that a trial court, in its discretion, can
award”; Gianetti v. Meszoros, 268 Conn. 424, 426, 844 A.2d 851 (2004);
meaning the court, as in the present case, has the discretion to set a lower
rate of interest. See Sears, Roebuck & Co. v. Board of Tax Review, 241
Conn. 749, 764-66, 699 A.2d 81 (1997).
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Here, as in Westport Taxi Service, Inc., the defendant
raised her claim for prejudgment interest in her post-
hearing submission. The plaintiff had an opportunity to
respond to that claim in his posthearing reply brief.
Accordingly, we find no merit in the plaintiff’s assertion
that he was denied reasonable notice and an opportu-
nity to present a defense regarding the request for pre-
judgment interest.

“IT]here is no statutory prohibition against awarding
interest on a judgment in domestic relations cases . . .
because the courts may fashion remedies that are
appropriate and equitable . . . .” (Internal quotation
marks omitted.) Picton v. Picton, 111 Conn. App. 143,
155, 958 A.2d 763 (2008), cert. denied, 290 Conn. 905,
962 A.2d 794 (2009). Given the court’s determination
that the plaintiff was unjustified in failing to disclose
assets, which resulted in a failure to distribute to the
defendant at the time of dissolution her equitable share
of those assets under the separation agreement, an
award of prejudgment interest properly was within the
discretion of the court. Id., 1565-56. Other than challeng-
ing the timing of the request, the plaintiff has raised no
other claim regarding the court’s exercise of its discre-
tion to award prejudgment interest.

I

Finally, we turn to the plaintiff’s claim that the court
violated the automatic appellate stay by awarding the
defendant postjudgment interest after this appeal had
been filed. Specifically, the plaintiff argues that the
court’s adjudication of the defendant’s motion for an
award of postjudgment interest amounted to a “pro-
ceeding to enforce or carry out the judgment” on the
motion to open and, thus, was in violation of the auto-
matic appellate stay as set forth in Practice Book § 61-
11.1* We disagree.

16 The plaintiff also claims that, because the award of postjudgment inter-

est was premised on the damages awarded in the August 7, 2017 ruling on
the motion to open, we should reverse the award of postjudgment interest
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The following additional procedural history is rele-
vant to this claim. On August 16, 2017, nine days after
the court rendered judgment on the defendant’s motion
to open and reform the dissolution judgment, the defen-
dant filed a motion asking the court for an award of
postjudgment interest, citing General Statutes §§ 37-3a'
and 52-350f."® The plaintiff did not file an objection to
the motion. The plaintiff filed his appeal from the court’s
judgment granting the motion to open on October 11,
2017. On January 16, 2018, the defendant filed a memo-
randum of law in support of her motion for an award
of postjudgment interest. In her memorandum, the
defendant argued that an award of postjudgment inter-
est was authorized by statute and could be made during
the pendency of an appeal without violating the auto-
matic appellate stay because its purpose was to protect
the interest of the prevailing party rather than to enforce
or carry out the underlying judgment.

The court heard argument on the motion for post-
judgment interest on February 26, 2018. The defend-
ant argued that the court had awarded prejudgment
interest at a rate of 5 percent and that that interest
should continue to accrue at the same rate postjudg-
ment because the defendant continued to be deprived

on the basis of the claims challenging that decision. Because we rejected
those claims in parts I and II of this opinion, we do not reach this addi-
tional claim.

17 See footnote 15 of this opinion. Interest under § 37-3a, which is awarded
as compensation for the detention of money, “may include either or both
prejudgment and postjudgment interest.” See Sikorsky Financial Credit
Union, Inc. v. Butts, 315 Conn. 433, 442, 108 A.3d 228 (2015).

8 General Statutes § 52-350f provides: “A money judgment may be
enforced against any property of the judgment debtor unless the property
is exempt from application to the satisfaction of the judgment under section
52-352a, 52-352b, 52-352d or 52-361a, or any other provision of the general
statutes or federal law. The money judgment may be enforced, by execution
or by foreclosure of areal property lien, to the amount of the money judgment
with (1) all statutory costs and fees as provided by the general statutes, (2)
interest as provided by chapter 673 on the money judgment and on the costs
incurred in obtaining the judgment, and (3) any attorney’s fees allowed
pursuant to section 52-400c.”
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of money that she was entitled to have received when
her marriage was dissolved in 2011. The plaintiff took
the position for the first time at oral argument that,
because there was a pending appeal, any award of
postjudgment interest at this time would be prema-
ture and in violation of the automatic stay. According
to the plaintiff, the court was required to wait until the
appeal was decided before adjudicating the defen-
dant’s motion.

On June 11, 2018, the court granted the defendant’s
motion and awarded postjudgment interest “at the rate
of 5 percent per annum on the amounts that the plaintiff
has been ordered to pay to the defendant from August 7,
2017, the date of the court’s memorandum of decision.”
With respect to the automatic appellate stay, the court
indicated that “the automatic stay does not bar a party
from moving for interest on a judgment that is on appeal.
While a party may not take action to collect a judgment
while the automatic stay is in effect, nothing precludes
a party from seeking an award of postjudgment interest
while the appeal is pending.” The plaintiff amended
the appeal, challenging the court’s decision to award
postjudgment interest.

Ordinarily, we review a trial court’s decision to award
postjudgment interest for an abuse of discretion. See
Bowerv. D’Onfro, 45 Conn. App. 543, 550, 696 A.2d 1285
(1997). Here, however, the plaintiff’s claim on appeal is
that the court’s award violated the automatic appellate
stay, which raises a question of law over which our
review is plenary. See Deutsche Bank National Trust
Co. v. Praboni, 182 Conn. App. 811, 821, 191 A.3d 247
(2018).

Practice Book § 61-11 (a) provides in relevant part:
“Except where otherwise provided by statute or other
law, proceedings to enforce or carry out the judgment
or order shall be automatically stayed until the time to
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file an appeal has expired. If an appeal is filed, such
proceedings shall be stayed until the final determination
of the cause. . . .”

“In this state, the filing of an appeal does not divest
the trial court of jurisdiction or authority to continue
to act in the matter on appeal. To the contrary, our
Supreme Court has clarified on numerous occasions
that trial courts in this state continue to have the power
to conduct proceedings and to act on motions filed
during the pendency of an appeal provided they take
no action to enforce or carry out a judgment while an
appellate stay is in effect. . . . [In other words] [t]he
automatic stay prohibits only those actions that would
execule, effectuate, or give legal effect to all or part of
a judgment challenged on appeal.” (Citations omitted,;
emphasis added; footnote omitted; internal quotation
marks omitted.) Ruiz v. Victory Properties, LLC, 180
Conn. App. 818, 832-33, 184 A.3d 1254 (2018). The auto-
matic appellate stay “merely denies [the successful liti-
gant] the immediate fruits of his or her victory . . . in
order to protect the full and unhampered exercise of the
right to appellate review.” (Citation omitted; internal
quotation marks omitted.) Preisner v. Aetna Casu-
alty & Surety Co., 203 Conn. 407,414,525 A.2d 83 (1987).

The plaintiff’s primary argument that the court’s rul-
ing violated the automatic stay provision of Practice
Book § 61-11 derives from language in § 52-350f, which
the defendant invoked in her motion seeking an award
of postjudgment interest. The plaintiff notes that § 52-
350f is titled “[e]nforcement of money judgment,” and
he highlights the following statutory language: “The
money judgment may be enforced, by execution or by
foreclosure of a real property lien, to the amount of
the judgment with . . . interest as provided by chapter
. . . 673 on the money judgment . . . .” (Emphasis
added.) General Statutes § 52-350f. Section 37-3a is part
of chapter 673 and, therefore, according to the plaintiff,
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an award of interest is part of the mechanism for the
enforcement of a judgment and should be automatically
stayed pursuant to Practice Book § 61-11 (a). We dis-
agree.

Although § 52-350f authorizes the enforcement of a
money judgment by either execution or by foreclosure
of a real property lien, the defendant’s motion for an
award of postjudgment interest did not seek to pursue
either form of relief. The clause in § 52-350f referring to
statutory interest modifies the term “money judgment,”
merely clarifying that any interest awarded is included
in the money judgment that may be enforced. No lan-
guage in § 52-350f equates obtaining an award of inter-
est with an action to enforce a money judgment, which
is expressly limited in the statute to execution or fore-
closure of a lien.

We conclude that the court was not prohibited by the
automatic appellate stay from ruling on the defendant’s
motion for postjudgment interest because its decision
to grant the motion and to award the defendant an
additional measure of damages cannot reasonably be
viewed as effectuating the judgment on appeal. The
plaintiff was able to amend the present appeal to chal-
lenge the additional award, and the decision in no way
diminished or hampered his appellate rights with
respect to the remainder of the court’s judgment on
the motion to open. Although the effect of the court’s
decision was to increase the damages the defendant
would be entitled to collect if she successfully defended
against the appeal, she nevertheless continues to be
denied the fruits of her victory because she will be
unable to secure payment from the plaintiff by execut-
ing on the judgment until the appeal is disposed and
the automatic stay has expired.

The judgment is affirmed.

In this opinion the other judges concurred.
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JOHN S. KAMINSKI v. DAVID POIROT
(AC 41586)

DiPentima, C. J., and Alvord and Conway, Js.
Syllabus

The plaintiff sought to recover damages from the defendant attorney for
legal malpractice in connection with his representation of the plaintiff
in a prior civil action in which the plaintiff, who was an incarcerated
inmate at the time, sought to recover damages for personal injuries he
suffered while being transported in a Department of Correction van.
The plaintiff commenced the present action by service of process on
November 9, 2017, alleging that the defendant had acted unprofessionally
and committed two acts of legal malpractice in the underlying action,
namely, by withdrawing the complaint against three of the defendants
and by withdrawing from representing the plaintiff. The trial court
granted a motion for summary judgment filed by the defendant, conclud-
ing that the plaintiff’'s action was barred by the three year statute of
limitations (§ 52-577) applicable to tort claims, and rendered judgment
thereon, from which the plaintiff appealed to this court. Held that the
trial court properly granted the defendant’s motion for summary judg-
ment, there having been no genuine issue as to any material fact that
the legal malpractice action was commenced beyond the applicable
three year statute of limitations; pursuant to § 52-577, the time period
within which a plaintiff must commence an action begins to run at the
moment the act or omission complained of occurs, and the record
reflected that the alleged acts of malpractice—the defendant’s with-
drawal of the complaint against the three defendants in the underlying
action and his withdrawal from representing the plaintiff—occurred
more than three years prior to the plaintiff's commencement of this
action on November 9, 2017.

Argued March 13-officially released May 21, 2019
Procedural History

Action to recover damages for legal malpractice,
and for other relief, brought to the Superior Court in
the judicial district of Hartford, where the court,
Hon. Joseph H. Pellegrino, judge trial referee, granted
the defendant’s motion for summary judgment and
rendered judgment thereon, from which the plaintiff
appealed to this court. Affirmed.
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John S. Kaminski, self-represented, the appellant
(plaintiff).

David Poirot, self-represented, the appellee
(defendant).

Opinion

ALVORD, J. The self-represented plaintiff, John S.
Kaminski, appeals from the summary judgment ren-
dered by the trial court in favor of the defendant, Attor-
ney David Poirot. On appeal, the plaintiff claims that the
court erroneously concluded that his legal malpractice
action against the defendant was time barred pursuant
to General Statutes § 52-577, the statute of limitations
applicable to tort actions.! We affirm the judgment of
the trial court.

The following facts and procedural history are rele-
vant to our resolution of the plaintiff’s appeal. On June
8, 2012, the plaintiff was a passenger in a Department
of Correction van driven by a correction officer. He was
being transported to a medical facility for a magnetic
resonance imaging (MRI) scan because of a lower back
problem. At some point during the trip, the van’s left
rear tire blew out, and the van moved to the left hand
side of the highway and struck a guardrail. The plaintiff,
alleging that he suffered back and neck injuries as a
result of the incident, commenced a negligence action
as a self-represented party against three individual
defendants employed by the Department of Correction
(underlying action) on June 18, 2013. On January 28,
2014, the defendant attorney filed an appearance on
the plaintiff’s behalf.

On April 3, 2014, the defendant filed a motion to
cite in the state of Connecticut as a defendant in the

! General Statutes § 52-577 provides: “No action founded upon a tort shall
be brought but within three years from the date of the act or omission
complained of.”
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underlying action. On April 21, 2014, the court granted
the motion, and the defendant summoned the state to
appear and filed an amended complaint on May 7, 2014.
On May 8, 2014, the defendant withdrew the complaint
against all of the individual defendants, leaving the state
as the sole defendant in the underlying action. On June
25, 2014, the defendant filed a motion for permission
to withdraw his appearance, claiming that the attorney-
client relationship had broken down. On July 1, 2014,
the plaintiff filed an appearance in the underlying action
as a self-represented party in lieu of the appearance of
the defendant.

The plaintiff continued to represent himself in the
underlying action. The case was tried to the court,
Swienton, J. On November 29, 2016, the court issued
a memorandum of decision in which it concluded that
the record was “bereft of any evidence” demonstrating
that the state breached any duty owed to the plaintiff.
The court rendered judgment in favor of the state.

On November 9, 2017, the self-represented plaintiff
commenced this action against the defendant claiming
legal malpractice. From a very broad and liberal reading
of his complaint, it appears that the plaintiff is alleging
that the defendant was “unprofessional” when he with-
drew as counsel for the plaintiff in the underlying action
and that the defendant left the plaintiff with a very
complex matter to litigate by changing the underlying
action from a simple negligence action against individ-
ual state employees to a General Statutes § 52-556
action against the state. On December 8, 2017, the defen-
dant filed an answer and special defense, alleging that
the plaintiff’s claim was barred by the statute of limita-
tions, § 52-577. The plaintiff filed a reply to the special
defense on December 21, 2017.

On February 5, 2018, the defendant filed a motion for
summary judgment, accompanied by a memorandum
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of law in support of his motion. The defendant argued
that the plaintiff was alleging that the defendant’s act
of malpractice was withdrawing the underlying action
as to the three individual defendants, which occurred
on May 8, 2014. Because § 52-577 is a three year statute
of limitations, the defendant claimed that the present
action was required to be commenced by May 8, 2017.
The defendant was served with the plaintiff’s legal mal-
practice action on November 9, 2017, which is more
than three years from the date of the alleged malprac-
tice. Accordingly, the defendant claimed that the plain-
tiff’s action was time barred and that he was entitled
to judgment as a matter of law.

The plaintiff filed his objection to the defendant’s
motion for summary judgment on February 15, 2018.
In the plaintiff’s response, he claimed that the three
year period did not commence until Judge Swienton had
rendered judgment in favor of the state on November
29, 2016. Accordingly, the plaintiff’s position was that
he had until November 29, 2019, to file the legal malprac-
tice claim against the defendant. Because the defendant
was served on November 9, 2017, the plaintiff argued
that he had commenced the action well within the requi-
site three year period and that the defendant’s motion
for summary judgment should be denied.

On March 26, 2018, the court heard argument on the
defendant’s motion for summary judgment. On April 5,
2018, the court issued its memorandum of decision. In
granting the defendant’s motion, the court determined
that the plaintiff claimed that the defendant committed
malpractice in withdrawing the complaint in the under-
lying action as to the individual state employees, which
occurred on May 8, 2014. The court also noted that the
defendant had filed a request to withdraw his appear-
ance in the underlying case on June 25, 2014, and that
the court had not acted on that request. Nevertheless,
the court indicated that the plaintiff obviously had
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agreed to the defendant’s withdrawal because he had
filed a pleading as a self-represented party on July 14,
2014, and continued thereafter to represent himself
in the underlying action.? The court concluded that
because it was undisputed that service of process in
this action was not made until November 9, 2017, the
action had been commenced “well beyond the three
year statute of limitations [and] [t]he plaintiff has not
filed any affidavit setting forth circumstances which
would impede the normal application of § 52-577.” This
appeal followed.

“Practice Book § [17-49] provides that summary judg-
ment shall be rendered forthwith if the pleadings, affida-
vits and any other proof submitted show that there is
no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.
. . . In deciding a motion for summary judgment, the
trial court must view the evidence in the light most
favorable to the nonmoving party. . . . The party seek-
ing summary judgment has the burden of showing the
absence of any genuine issue [of] material facts which,
under applicable principles of substantive law, entitle
him to a judgment as a matter of law . . . and the party
opposing such a motion must provide an evidentiary
foundation to demonstrate the existence of a genuine
issue of material fact. . . . Our review of the decision
to grant a motion for summary judgment is plenary.
. . . We therefore must decide whether the court’s con-
clusions were legally and logically correct and find sup-
port in the record. . . .

“Summary judgment may be granted where the claim
is barred by the statute of limitations. . . . Actions for
legal malpractice based on negligence are subject to

% Significantly, the plaintiff filed an appearance as a self-represented party
in the underlying action on July 1, 2014, and that appearance was filed in
lieu of the appearance filed by the defendant.
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§ 52-5677, the tort statute of limitations. . . . This court

has determined that [§] 52-577 is an occurrence statute,
meaning that the time period within which a plaintiff
must commence an action begins to run at the moment

the act or omission complained of occurs. . . . More-
over, our Supreme Court has stated that [i]Jn construing
our general tort statute of limitations . . . § 52-577,

which allows an action to be brought within three years
from the date of the act or omission complained of

. . the history of that legislative choice of language
precludes any construction thereof delaying the start
of the limitation period until the cause of action has
accrued or the injury has occurred. . . . The three year
limitation period of § 52-5677, therefore, begins with the
date of the act or omission complained of, not the date
when the plaintiff first discovers an injury.” (Citations
omitted; internal quotation marks omitted.) Cruz v.
Schoenhorn, 188 Conn. App. 208, 214-16, A.3d

(2019).

Accordingly, “[w]hen conducting an analysis under
§ 52-577, the only facts material to the trial court’s deci-
sion on a motion for summary judgment are the date
of the wrongful conduct alleged in the complaint and
the date the action was filed.” (Internal quotation marks
omitted.) Pagan v. Gonzalez, 113 Conn. App. 135, 139,
965 A.2d 582 (2009). “Legal actions in Connecticut are
commenced by service of process. . . . There is a pre-
sumption of truth in matters asserted in the officer’s
return.” (Citation omitted; internal quotation marks
omitted.) Id.

Although the plaintiff's complaint is somewhat
unclear, and the plaintiff’s argument before the trial
court at the hearing on the defendant’s motion for sum-
mary judgment similarly was somewhat confusing, we
will assume from the plaintiff’s oral argument before
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this court that the acts of alleged malpractice are the
defendant’s decision to withdraw his representation of
the plaintiff in the underlying action and the defendant’s
withdrawal of the complaint in the underlying action
as to the three individual state employees. The court
file in the underlying action reflects that the defendant
filed his motion to withdraw his appearance on June
25, 2014. Although there was no court ruling on that
motion, the plaintiff filed his appearance as a self-repre-
sented party, in lieu of the appearance filed by the
defendant, on July 1, 2014. At that point, the defendant
no longer represented the plaintiff in the underlying
action. Accordingly, July 1, 2014, is the start date for
the first alleged act of malpractice. The court file
reflects that the defendant withdrew the complaint in
the underlying action as to the individual defendants
on May 8, 2014. Accordingly, May 8, 2014, is the start
date for the second alleged act of malpractice.

The marshal’s return of service provides that the
defendant was served with process on November 9,
2017, which is more than three years from the date of
either the first or the second alleged act of malpractice.
We therefore conclude, as a matter of law, that the
plaintiff’s legal malpractice action against the defendant
is time barred pursuant to § 52-577,® and, thus, the court
properly rendered summary judgment in favor of the
defendant.

The judgment is affirmed.

In this judgment the other judges concurred.

3 Because we conclude that the court properly rendered summary judg-
ment in favor of the defendant on the ground that the plaintiff’s legal malprac-
tice claims against him were time barred pursuant to § 52-577, we need not
reach the alternative grounds for affirmance raised by the defendant in his
appellate brief.
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U.S. BANK TRUST, N.A., TRUSTEE v. GARY M.
GIBLEN ET AL.
(AC 40664)

Sheldon, Moll and Seeley, Js.*
Syllabus

The plaintiff, as trustee, sought to foreclose a mortgage on certain real
property owned by the defendants G and A. Following the defendants’
default for failure to appear, the trial court rendered a judgment of
foreclosure by sale and appointed a committee of sale. The foreclosure
sale subsequently was held, with a winning bid of $1,230,000. Thereafter,
the committee filed a motion for approval of the sale, but prior to the
hearing on the motion, the defendants filed for chapter 7 bankruptcy
protection, triggering an automatic stay of the foreclosure proceedings.
Following a show cause hearing, the Bankruptcy Court annulled the
stay retroactive to the date that the defendants filed for bankruptcy
protection to allow the committee to exercise all rights and remedies
that it had under the applicable law. Thereafter, the committee filed a
supplemental report and reclaimed the motion for approval of the sale.
The defendants filed an objection to the motion for approval, challenging
the approval of the sale on a number of grounds, as well as the amount
of fees and expenses claimed by the committee. Following a hearing
during which the defendants’ specific objections were addressed, the
trial court granted the committee’s motion for approval of the sale, and
the defendants appealed to this court, held:

1. The defendants could not prevail on their claim that the trial court’s
approval of the foreclosure sale was void ab initio because it exceeded
the scope of the Bankruptcy Court’s order annulling the bankruptcy
stay; contrary to the defendants’ claim that the Bankruptcy Court’s order
annulling the stay was intended only to permit the committee to recover
fees and expenses, and not to pursue approval of the foreclosure sale,
the clear purpose of the Bankruptcy Court’s order of annulment was
to allow the committee to pursue approval of the foreclosure sale.

2. The trial court did not abuse its discretion in granting the committee’s
motion for approval of the sale: the defendants’ claim that certain irregu-
larities with the motion for approval of the sale prevented them from
realizing a substantial amount of equity in the subject property was not
reviewable, as they did not raise the five claimed irregularities before
the trial court, and, therefore, those claims were not properly before
this court; moreover, although the approval of the sale extinguished the
defendants’ right to redeem their property and the loss of the right to

* The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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the equity in that property was injurious to them, the defendants failed
to show any injury resulting specifically from any of the five claimed
irregularities with the motion for approval of the sale.

Argued February 5—officially released May 21, 2019
Procedural History

Action to foreclose a mortgage on certain real prop-
erty of the named defendant et al., and for other relief,
brought to the Superior Court in the judicial district of
Stamford-Norwalk, where the named defendant et al.
were defaulted for failure to appear and the defendant
JPMorgan Chase Bank et al. were defaulted for failure
to plead; thereafter, the court, Mintz, J., rendered a
judgment of foreclosure by sale; subsequently, the
court, Hon. Kevin Tierney, judge trial referee, granted
in part, the committee’s motion for approval of sale,
deed, fees and expenses, and the named defendant et
al. appealed to this court. Affirmed.

Christopher G. Brown, for the appellants (named
defendant et al.).

Christopher J. Picard, for the appellee (plaintiff).
Opinion

SHELDON, J. In this foreclosure action, the defen-
dant mortgagors, Gary M. Giblen, also known as Gary
Giblen, and Anna-Marie L. Giblen, also known as Anna-
Marie Giblen,! appeal from the judgment of the trial
court approving the sale of their mortgaged property,
on the motion of the committee of sale (committee),
following the court’s rendering of a judgment of foreclo-
sure by sale in favor of the plaintiff mortgagee, U.S.

! The complaint also named as defendants JPMorgan Chase Bank, the
United States Internal Revenue Service, U.S. Equities Corp., Top O’Hill Road
Association, and Connecticut Light and Power Company, doing business as
Eversource Energy. With the exception of Gary Giblen and Anna-Marie
Giblen, all of the defendants were defaulted for failure to plead. Any refer-
ences to the defendants in this opinion are to Gary Giblen and Anna-
Marie Giblen.
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Bank Trust, N.A., as Trustee for LSF9 Master Participa-
tion Trust. On appeal, the defendants claim that (1) the
trial court’s approval of the sale of the subject property
was void ab initio because it exceeded the scope of the
Bankruptcy Court’s order annulling the automatic stay
that was triggered by the defendants’ filing for chapter
7 bankruptcy protection, and (2) the trial court abused
its discretion in approving the sale of the subject prop-
erty because there were “irregularities with the motion
to approve the foreclosure sale” that were “injurious”
to them. We affirm the judgment of the trial court.

The following procedural history is relevant to
the defendants’ claims on appeal. In March, 2016, the
plaintiff commenced this action against the defendants
to foreclose a mortgage on property owned by the
defendants at 11 Top O’Hill Road in Darien. On May
20, 2016, the defendants were defaulted for failure to
appear in the action. On May 23, 2016, the court ren-
dered a judgment of foreclosure by sale. The court
found that, as of that date, the defendants owed the
plaintiff $584,801.05, and the fair market value of the
subject property was $1,750,000. The court appointed
a committee to sell the property at a public auction on
June 30, 2016. On June 14, 2016, the defendants filed a
motion to the open judgment and extend the sale date.
The court granted the motion to open the judgment
and set the new sale date as December 3, 2016. On
November 22, 2016, the defendants filed a second
motion to open the judgment and extend the sale date,
which was denied. The foreclosure sale was held on
December 3, 2016, with a winning bid of $1,230,000. On
December 7, 2016, the committee filed a motion for
approval of the sale.

On December 18, 2016, prior to the hearing on the
committee’s motion for approval of the sale, the defen-
dants filed for chapter 7 bankruptcy protection, trig-
gering an automatic stay of the foreclosure proceedings
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pursuant to 11 U.S.C. § 362 (a) (2012). On March 7,
2017, the committee appeared before the Bankruptcy
Court and informed it that a foreclosure sale of the
subject property had been conducted on December 3,
2016. Because neither the foreclosure action nor the
sale had been disclosed by the defendants, the Bank-
ruptcy Court issued an order to appear and show cause
to the defendants, their bankruptcy attorney, and the
bankruptcy trustee. On March 23, 2017, an evidentiary
hearing was held on the order to show cause to deter-
mine, inter alia, “why . . . [a]n order should not enter
terminating, annulling, modifying, and/or conditioning
relief from the automatic stay pursuant to 11 U.S.C.
§ 362 (d) (1), 11 U.S.C. § 362 (d) (2) and/or 11 U.S.C.
362 (d) (4), to allow the Committee to continue to prose-
cute and complete the Foreclosure Action, including to
complete the pre-petition foreclosure sale conducted
on December 3, 2016.” Following the show cause hear-
ing, the Bankruptcy Court annulled the stay, retroactive
to December 18, 2016, the date on which the defendants
filed for bankruptcy protection.

On March 30, 2017, the committee filed a supplemen-
tal report with the trial court and reclaimed her motion
for approval of the committee sale. On April 17, 2017,
the defendants filed an objection to the motion for
approval, arguing that (1) the appraised value of the
subject property was substantially higher than the suc-
cessful bid at the foreclosure auction because an inte-
rior appraisal of the property, which the court had
ordered, had not been performed, (2) the committee
had failed to advertise the sale in the newspaper two
times, as the court had ordered, and (3) the committee
had failed to ensure that the sign that she had posted
on the property, pursuant to the court’s order, remained
there until the date of the sale. The defendants also
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challenged the amount of fees and expenses claimed
by the committee.?

On May 9, 2017, the trial court ordered that a hearing
on the motion for approval of the committee sale be
held on July 6, 2017, to address the following limited
issues: “(1) lack of interior inspection; (2) lack of a
second sale advertisement; and (3) the intentional
removal of the sale sign by the defendant[s].” On July
7, 2017, the trial court granted the committee’s motion
for approval of the sale.? This appeal followed. Addi-
tional facts will be set forth as necessary.

I

The defendants first claim that the trial court’s
approval of the committee sale of the subject property
was void ab initio because it exceeded the scope of
the Bankruptcy Court’s order annulling the bankruptcy
stay. Specifically, the defendants claim that the Bank-
ruptcy Court’s order annulling the stay was intended
only to permit the committee to recover fees and
expenses, not to pursue approval of the December 3,
2016 foreclosure sale. We disagree.

“It is true that acts taken in violation of the automatic
stay are generally deemed void and without effect. . . .
Nonetheless, [11 U.S.C.] § 362 (d) expressly grants
bankruptcy courts the option, in fashioning appropriate
relief, of ‘annulling’ the automatic stay, in addition to

20n April 19, 2017, the plaintiff also filed an objection to the motion for
approval of the sale, requesting an additional six months to work with the
defendants to market and sell the property on their own. The court denied
that motion, and the plaintiff has not challenged that ruling on appeal.

? At the hearing on the motion for approval of the sale, the court specifically
asked the parties whether there was any “stay . . . in effect by any matter
pending in any jurisdiction” and, more specifically, asked for the parties’
confirmation that there was “[n]o stay for the bankruptcy proceeding that
would prevent this matter from going forward.” The defendants, through
counsel, confirmed that there was no such stay in effect.
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merely ‘terminating’ it. The word ‘annulling’ in this pro-
vision evidently contemplates the power of bankruptcy
courts to grant relief from the stay which has retroactive
effect; otherwise its inclusion, next to ‘terminating’,
would be superfluous. As is stated in 2 Collier’s Bank-
ruptcy Manual § 362.06 (3d Ed.1983): ‘In addition to
the obvious power to terminate the stay, [§ 362 (d)]
also gives the bankruptcy court the power to annul the
stay. The difference between the two is that an order
annulling the stay could operate retroactively to the
date of the filing of the petition which gave rise to the
stay, and thus validate actions taken by the party at a
time when he may have been unaware of the existence
of the stay. On the other hand, an order terminating the
stay would be operative only from the date of its entry.’

“To similar effect is the advisory committee’s note
accompanying former Bankruptcy Rule 601 (c), a
predecessor to § 362 (d), which explains the role of
annullment as follows: ‘This rule consists with the view
that . . . an act or proceeding [against property in the
bankruptcy court’s custody taken in violation of the
automatic stay] is void, but subdivision (c) recognizes
that in appropriate cases the court may annul the stay
so as to validate action taken during the pendency of
the stay.’ Accordingly . . . §362 (d) permits bank-
ruptcy courts, in appropriately limited circumstances,
to grant retroactive relief from the automatic stay.”
In re Albany Partners, Ltd., 749 F.2d 670, 675 (11th
Cir. 1984).

Here, following the evidentiary hearing, the Bank-
ruptcy Court found that “[n]o party has shown cause as
to why an Order should not enter terminating, annulling,
modifying, and/or conditioning relief from the auto-
matic stay pursuant to 11 U.S.C. § 362 (d) (1), 11 U.S.C.
§ 362 (d) (2) and/or 11 U.S.C. § 362 (d) (4), to allow the
Committee to continue to prosecute and complete the
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Foreclosure Action, including to complete the pre-peti-
tion foreclosure sale conducted on December 3, 2016.

“The testimony, evidence, and information presented
at the show cause hearing supports a finding under
11 U.S.C. § 362 (d) (1) that cause exists to annul the
automatic stay provisions of 11 U.S.C. § 362 (a) to
December 18, 2016, the date of the filing of the [defen-
dants’] case, to allow the Committee to take whatever
actions are necessary and appropriate under applic-
able law in connection with the pending Foreclosure
Action . . . .”

On the basis of those findings, the Bankruptcy Court
ordered, inter alia: “Pursuant to 11 U.S.C. § 362 (d) (1),
the automatic stay provided by 11 U.S.C. § 362 (a) is
annulled for cause to December 18, 2016, the date of
the filing of the [defendants’] case, to allow the Commit-
tee to exercise all rights or remedies it may have under
applicable law . . . .”

The defendants contend that the Bankruptcy Court’s
order was not intended to allow the committee to pur-
sue approval of the foreclosure sale. “The construction
of a judgment is a question of law for the court. . . .
We review such questions of law de novo. . . . As a
general rule, judgments are construed in the same fash-
ion as other written instruments. . . . The determina-
tive factor is the intention of the court as gathered from
all parts of the judgment. . . . The judgment should
admit of a consistent construction as a whole. . . . To
determine the meaning of a judgment, we must ascer-
tain the intent of the court from the language used and,
if necessary, the surrounding circumstances.” (Internal
quotation marks omitted.) Kent v. DiPaola, 178 Conn.
App. 424, 436-37, 175 A.3d 601 (2017).

We reject the defendants’ contention that the sole
purpose of the Bankruptcy Court’s annulment of the
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automatic stay was to permit the committee to recover
fees and expenses. The court’s intent is clearly
expressed in its order, in which it specifically stated
that the defendants failed to show cause as to why
relief from the automatic stay should not be granted
“to allow the [c]Jommittee to continue to prosecute and
complete the [f]loreclosure [a]ction, including o com-
plete the pre-petition foreclosure sale conducted on
December 3, 2016.” (Emphasis added.) The court unam-
biguously found cause to annul the stay “to allow the
[cl]ommittee to take whatever actions are necessary
and appropriate under applicable law with the pending
[floreclosure [a]ction” and, accordingly, annulled the
stay “to allow the [c]Jommittee to exercise all rights and
remedies it may have under applicable law . . . .” The
clear purpose of the Bankruptcy Court’s order of annul-
ment was to allow the committee to pursue approval
of the foreclosure sale. Accordingly, the defendants’
argument to the contrary must be rejected.

II

The defendants also claim that the trial court abused
its discretion in approving the sale of the subject prop-
erty because there were “irregularities” with the motion
for approval of the foreclosure sale that were “injuri-
ous” to them. We are not persuaded.

Following the evidentiary hearing on the committee’s
motion for approval of the sale and the defendants’
objection thereto, the court issued its ruling from the
bench. The court addressed in detail the defendants’
arguments in opposition to the approval of the sale,
namely, the lack of an interior appraisal of their prop-
erty and the committee’s failure to comply with the
court’s orders to advertise the foreclosure auction twice
in the newspaper and to ensure that a sign be posted
on the property from no later than November 13, 2016,
until the date of the sale. The court found that, although
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its orders that an interior appraisal of the subject prop-
erty be performed, that the sale be advertised twice in
the newspaper, and that a sign be posted on the property
until the sale date, had not been complied with, the
defendants had not suffered any damage as a result of
such failures to comply. It thus approved the sale of
the property for the winning bid of $1,230,000.

“IT]he applicable standard of review applied to a
court’s approval of a committee sale is the abuse of

discretion standard. . . . [A]n action of foreclosure is
peculiarly equitable and . . . the court exercises dis-
cretion in ensuring that justice be done. . . . In approv-

ing the committee sale, [t]he court must exercise its
discretion and equitable powers with fairness not only
to the foreclosing mortgagee, but also to . . . the own-
ers [of the foreclosed property]. . . . Most import-
antly, the court possesses the authority to refuse to
confirm sales upon equitable grounds where [the sales
are] found to be unfair or the price bid was inadequate.”
(Citation omitted; internal quotation marks omitted.)
Rockville Bank v. Victory Outreach Ministries, Inc.,
125 Conn. App. 1, 9-10, 6 A.3d 177 (2010).

“IWlhen a court order respecting the conduct of a
judicial sale is not complied with the court should scru-
tinize the transaction very carefully to assure itself that
the sale has been conducted fairly and impartially and,
if any irregularity has occurred, that no interested party
has been injured by it. If any likelihood of injury is
shown it would be an abuse of discretion for the trial
court to approve the sale.” (Emphasis omitted; internal
quotation marks omitted.) First National Bank of Chi-
cago v. Maynard, 75 Conn. App. 355, 358-59, 815 A.2d
1244, cert. denied, 263 Conn. 914, 821 A.2d 768 (2003).

On appeal, the defendants do not challenge the fac-
tual or legal bases on which the trial court relied in
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rejecting their arguments in opposition to the commit-
tee’s motion for approval of the sale. Rather, they now
claim that other irregularities with the motion pre-
vented them “from realizing any of the substantial
equity” they had in their property. Specifically, the
defendants claim that the following irregularities pre-
vented them from realizing a substantial amount of
equity in their property: both they and the plaintiff
objected to the approval of the sale; the successful
bidders admitted that they were prejudiced by the delay
in approving the sale; the successful bidders filed their
motion for return of the deposit because of the bank-
ruptcy, but withdrew it before the Bankruptcy Court
granted relief from the stay; the successful bidders had
no standing to support the sale because they were not
parties to the action; and the committee exceeded its
role in advocating for approval of the sale. Because the
defendants did not assert these claims before the trial
court, such claims are not properly before us now.
See Saye v. Howe, 92 Conn. App. 638, 642, 886 A.2d
1239 (2005).

Moreover, we are not persuaded by the defendants’
claim that the alleged irregularities “led to the approval
of the sale, which blocked [them] from realizing any of
the substantial equity they had in their home.” To be
sure, the approval of the sale extinguished the defen-
dants’ right to redeem their property, and the loss of
the right to the equity in that property was injurious to
the defendants.* As previously noted, however, in order
to recover, the defendants must show “injury to [them-
selves] resulting from the irregularity complained of.”

1t is noteworthy that at the time of the judgment of foreclosure by sale,
the subject property was encumbered by liens held by multiple entities,
most notably a lien by the Internal Revenue Service (IRS) in an amount
exceeding $100,000,000. Assuming, as they contended before the Bankruptcy
Court, that the IRS liens are invalid, the defendants, whose debt to the
plaintiff was $569,000, stood to realize a substantial amount of equity on
the court’s approval of the sale for $1,230,000.
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(Emphasis added; internal quotation marks omitted.)
Citicorp Mortgage, Inc. v. Burgos, 227 Conn. 116, 121,
629 A.2d 410 (1993). The defendants have failed to do
so. The defendants have not shown any injury resulting
specifically from any of the five claimed irregularities
with the motion for approval of the sale. We thus cannot
conclude that the court abused its discretion in granting
the committee’s motion for approval of the sale.

The judgment is affirmed.

In this opinion the other judges concurred.

WELLS FARGO BANK, N.A. v. JAMES R.
FITZPATRICK ET AL.
(AC 41113)

Keller, Elgo and Bright, Js.
Syllabus

The plaintiff bank sought to foreclose a mortgage on certain real property
owned by the defendants J and M. In May, 2009, the plaintiff sent the
defendants a letter notifying them that their loan was in default and
advising them of the amount required to cure the default and its intent
to accelerate the balance due if the default was not cured. When the
default was not cured, the plaintiff commenced a foreclosure action, in
which the law firm B Co. filed an appearance on behalf of the defendants.
After that action was dismissed for dormancy in May, 2014, H Co., the
law firm acting as counsel for the plaintiff, sent a letter to B Co. in June,
2014, instead of the property address, notifying them that the defendants’
loan was in default. The defendants failed to cure the default and the
plaintiff commenced a second foreclosure action in September, 2014. B
Co. again entered an appearance on behalf of the defendants. Following
a trial, the court denied a motion to dismiss filed by the defendants, in
which they alleged that the plaintiff had failed to establish a notice of
default against the defendants, which is a condition precedent to the
foreclosure. The trial court considered the 2009 letter and the 2014 letter
jointly as substantively affording the defendants the requisite notice. The
trial court then concluded that the plaintiff was entitled to a judgment
of foreclosure by sale, and that although the defendants had proven
their special defense of unclean hands, they failed to prove their special
defenses of laches and failure to mitigate damages. On the defendants’
appeal to this court, hkeld:
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1. The defendants’ claim that the plaintiff had failed to provide them with
proper notice as required by the mortgage deed was unavailing; the
trial court properly determined that the 2009 and 2014 letters together
substantially complied with the notice requirements of the mortgage
deed, as counsel for the defendants conceded at trial that the contents
of the 2014 letter satisfied the notice requirements of the mortgage, the
defendants did not dispute that they received the 2014 letter, they
claimed no prejudice from the manner in which they received it, and
they had received the 2009 letter prior to the first foreclosure action in
which they had actively participated, and, therefore, it was indisputable
that they had actual notice of their default and the possibility that they
faced a foreclosure action when the second action was commenced.

2. The trial court’s finding that the defendants did not prove their special
defense of laches was not clearly erroneous; the defendant did not
submit any evidence from which the court could have found that they
were prejudiced by any alleged delay of the plaintiff in pursuing the
foreclosure action, and the trial court reduced the interest that accrued
while the first foreclosure action was pending, which equitably
addressed any delay in the first foreclosure action.

Argued December 12, 2018—officially released May 21, 2019
Procedural History

Action to foreclose a mortgage on certain real prop-
erty owned by the named defendant et al., and for
other relief, brought to the Superior Court in the judi-
cial district of Fairfield, where the court, Hon. Rich-
ard P. Gilardzi, judge trial referee, granted the plaintiff’s
motion to cite in Carbone Financing Services, LLC, as
a party defendant; thereafter, the named defendant et
al. were defaulted for failure to plead; subsequently, the
court, Hon. Alfred J. Jennings, Jr., judge trial referee,
granted the motion filed by the named defendant et al.
to open the default; thereafter, the court, Hon. Alfred J.
Jennings, Jr., judge trial referee, granted the plaintiff’s
motion to dismiss the counterclaim filed by the named
defendant et al.; subsequently, the court, Hon. Alfred
J. Jennings, Jr., judge trial referee, denied the motion
to dismiss filed by the named defendant et al. and
granted in part the plaintiff’s motion for a judgment of
strict foreclosure and rendered a judgment of foreclo-
sure by sale, from which the named defendant et al.
appealed to this court. Affirmed.



May 21, 2019 CONNECTICUT LAW JOURNAL Page 173A

190 Conn. App. 231 MAY, 2019 233

Wells Fargo Bank, N.A. v. Fitzpatrick

Bryan L. LeClerc, for the appellants (defendants).

David M. Bizar, with whom was J. Patrick Kennedy,
for the appellee (plaintiff).

Opinion

ELGO, J. The defendants, James R. Fitzpatrick and
Marsha A. Fitzpatrick,! appeal from the judgment of
foreclosure by sale rendered by the trial court in favor
of the plaintiff, Wells Fargo Bank, N.A. On appeal, the
defendants claim that the court improperly (1) denied
their motion to dismiss and rendered judgment of fore-
closure by sale because the plaintiff did not comply with
the terms of the note and mortgage, namely, compliance
with the notice requirements, and (2) concluded that
the defendants had not proved their special defense of
laches. We affirm the judgment of the trial court.

The following facts and procedural history are rele-
vant to the present appeal. On January 31, 2003, the
defendants executed and delivered a promissory note
payable to World Savings Bank, FSB, in the original
principal amount of $315,000. The loan was secured by
a mortgage deed on the property. The mortgage deed
was executed and delivered on January 31, 2003. Effec-
tive December 31, 2007, World Savings Bank, FSB, was
renamed Wachovia Mortgage, FSB (Wachovia).

The defendants have been in default on the note and
mortgage deed since March 1, 2009. On May 13, 2009,
Wachovia sent a letter to the defendants at the property
address by first class mail and certified mail, notifying

! For convenience, we refer to James R. Fitzpatrick and Marsha A. Fitzpa-
trick as the defendants in this opinion. We note that the operative complaint
also named the United States of America Internal Revenue Service; Manny
Rodrigues; Homeward Residential, Inc., formerly known as American Home
Mortgage Servicing, Inc., formerly known as Option One Mortgage Corpora-
tion; Ford Motor Credit Company, LLC, formerly known as Ford Motor
Credit Company; Capital One Bank; and Carbone Financing Services, LLC,
as defendants in this action.
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them that the loan was in default and advising them of
the amount required to cure the default and its intent
to accelerate if the default was not cured (2009 letter).
When the defendants failed to cure the default, Wacho-
via elected to accelerate the balance due on the note,
declare the note due in full, and foreclose the mortgage
deed securing the note. Wachovia commenced a fore-
closure action against the defendants on July 27, 2009
(first foreclosure action). Berchem Moses, P.C. (Ber-
chem Moses),? filed an appearance on behalf of the
defendants on August 4, 2009. Effective November 1,
2009, Wachovia converted to a national bank with the
name Wells Fargo Bank Southwest, National Associa-
tion, and merged with and into the plaintiff.?> The first
foreclosure action was in foreclosure mediation for
approximately two years; the mediation period was ter-
minated by the court on September 29, 2011. The first
foreclosure action subsequently was dismissed for dor-
mancy on May 8, 2014.

On June 19, 2014, the law firm formerly known as
Hunt Leibert Jacobson, P.C., acting in its capacity as
counsel to the plaintiff, sent a letter by certified mail,
return receipt requested, to Berchem Moses notifying
them, inter alia, that the note was in default (2014 letter).
The 2014 letter listed the plaintiff as the creditor, the
loan number, and the property address and stated,
in relevant part: “Dear BERCHEM MOSES & DEVLIN
PC: We are writing to you as counsel for BERCHEM
MOSES & DEVLIN PC, MARSHA A FITZPATRICK*.
Please be advised that this office represents WELLS
FARGO BANK, N.A,, who is the holder of a certain Note
(the ‘Note’) and Open-End Mortgage (the ‘Mortgage’)
made by you originally in favor of WORLD SAVINGS
BANK, FSB dated January 31, 2003 in the original princi-
pal amount of $315,000.00. This is to advise you that the

2 At the time that the first foreclosure action was commenced, Berchem
Moses, P.C., was known as Berchem Moses & Devlin, P.C.

3 The plaintiff filed a motion to substitute a party plaintiff on December
15, 2009, which was granted by the court on January 4, 2010.
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above-referenced Note and Mortgage is in DEFAULT
because installments of principal and interest have not
been paid when due. The amount of payments and other
charges due is $218,906.08 as of July 19, 2014 (Please
see attached itemization). If the full amount needed to
bring the loan current has not been paid on/or before
said date, WELLS FARGO BANK, N.A. will declare all
sums secured by the mortgage immediately due and
payable (technically called acceleration) without fur-
ther demand.” A memo sent with the 2014 letter to
Berchem Moses provided in relevant part: “Pursuant to
the language in the mortgage deed you signed, the
Lender is required to advise you that you have the right
to reinstate after acceleration and the right to assert in
court the non-existence of a default or any other defense
of Borrower to acceleration and foreclosure and sale.
If the default is not cured on or before the date specified
in the notice, Lender at its option may require immedi-
ate payment in full of sums secured by the Mortgage
without further demand and may invoke any of the
remedies permitted by Applicable Law.”

The defendants failed to cure the default and the
plaintiff elected to accelerate the balance due on the
note, to declare the note due in full, and to institute
foreclosure of the mortgage deed securing the note.
The plaintiff then commenced the present foreclosure
action against the defendants on September 26, 2014.
On October 21, 2014, Berchem Moses entered an
appearance on behalf of the defendants. On September
16, 2016, the plaintiff’s motion to default the defendants
for failure to plead was granted. On that same date, the
defendants filed a motion to open the default and filed
their answer with three special defenses and a counter-
claim.* The defendants’ motion to open the default was
granted on September 28, 2016.

*The defendants alleged the special defenses of (1) unclean hands, (2)
laches, and (3) failure to mitigate damages. In their counterclaim, the defen-
dants sought a discharge of the mortgage pursuant to General Statutes § 49-
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The action was tried to the court on July 18, 2017.
At the close of the plaintiff’s case, the defendants moved
to dismiss the case “based upon the plaintiff’s failure
to establish a prima facie case, specifically their failure
to establish a notice of default against the defendants,
which is a condition precedent to the foreclosure.” After
a recess, the court denied the defendants’ motion to
dismiss. The court, relying on Moritgage Electronic Reg-
istration Systems, Inc. v. Goduto, 110 Conn. App. 367,
955 A.2d 544, cert. denied, 289 Conn. 956, 961 A.2d 420
(2008), considered the 2009 letter and the 2014 letter
jointly as substantively affording the defendants the
requisite notice in paragraph twenty-two of the mort-
gage deed. The court further noted the absence of any
prejudice to the defendants, and that the 2014 letter was
sent to the defendants’ counsel within approximately
thirty days of the dismissal of the first foreclosure case.
In its memorandum of decision, the court concluded
that the plaintiff was entitled to a judgment of foreclo-
sure by sale against the defendants. The court also
concluded that the defendants had proven their first
special defense of unclean hands,” but failed to prove
their second and third special defenses of laches and
failure to mitigate damages. This appeal followed. Addi-
tional facts will be set forth as necessary.

I
The defendants first claim that the plaintiff failed to

provide them with proper notice as required by para-
graphs fifteen and twenty-two of the mortgage deed.

13. In a memorandum of decision dated June 20, 2017, that counterclaim
was dismissed by the court. The defendants have not challenged on appeal
the dismissal of their counterclaim.

% Specifically, the court determined that the defendants were entitled to
an interest credit for proving their first special defense of unclean hands
in the amount of $46,004. The court determined that there were 868 days
of unexplained delay by the plaintiff in pursuing the first foreclosure action
and that the per diem interest on the unpaid principal balance amounted
to $53 per day. The court multiplied the per diem interest by the 868 days
of the unexplained delay to calculate the defendants’ interest credit. The
propriety of that determination is not at issue in this appeal.
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Specifically, the defendants argue that the contents of
the 2014 letter should not be considered by the court
because it was sent to Berchem Moses instead of the
property address and further contend that the 2009
letter considered alone does not constitute sufficient
notice.’ In the alternative, the defendants argue that the
2009 letter and 2014 letter together do not constitute
sufficient notice.

In response, the plaintiff contends that, “by admitting
the adequacy of [the] notice in their answer to the
complaint and by failing to file a special defense,” the
defendants have waived their right to challenge the
sufficiency of the notice. The plaintiff argues that the
defendants admitted that the notice was adequate in
their answer when they did not specifically deny para-
graph six of the complaint, which states: “The plaintiff
has provided written notice in accordance with the note
and mortgage to the defendant(s) of the default under
the note and mortgage, but said defendant(s) have failed
and neglected to cure the default. The plaintiff has
elected to accelerate the balance due on said note, to
declare said note to be due in full and to foreclose the
mortgage securing said note.” In response, the defen-
dants answered: “The allegations of paragraph 6 are
admitted to the extent that the plaintiff declared the

% In particular, the defendants argue that the 2009 letter was inadequate
because it did not comply with subsection (c) of the notice provision, which
states that the notice shall specify “a date, not less than 30 days from the
date the notice is given to Borrower, by which the default must be cured
... .” The defendants also argue that the 2009 letter was inadequate because
it did not comply with subsection (d), which states that the notice shall
provide “that failure to cure the default on or before the date specified in
the notice may result in acceleration of the sums secured by this Security
Instrument and foreclosure or sale of the Property.” In light of the fact that
the defendants concede that the 2014 letter was substantively adequate; see
footnote 7 of this opinion; and our conclusion that the 2009 letter and
2014 letter together substantially complied with the mortgage deed’s notice
provisions, we need not address the defendant’s arguments as to the deficien-
cies of the 2009 letter.
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note in default and elected to accelerate the balance
due, declared the note to [be] due in full and com-
menced a foreclosure of the mortgage. The defendants
deny that monies are owed to the plaintiff.” The plain-
tiff asks us to read this as a judicially binding admis-
sion by the defendants that the plaintiff had provided
them with compliant notice under the note and mort-
gage deed. Although we decline to read the defendants’
answer so broadly, we note that the defendants in their
answer did not deny that they had received the 2014
letter sent to Berchem Moses. Indeed, the defendants
have never advanced that argument and, instead, con-
tend that the 2014 letter was improper notice because
it was not sent to the property address.”

We begin by noting that “[i]t is well established that
[n]otices of default and acceleration are controlled by
the mortgage documents. Construction of a mortgage
deed is governed by the same rules of interpretation
that apply to written instruments or contracts generally,

"The plaintiff also argues that the defendants waived their right to chal-
lenge the notice provided by the two letters because they failed to file a
special defense. The plaintiff asserts that our decision in Mortgage Electronic
Registration Systems, Inc. v. Goduto, supra, 110 Conn. App. 367, “shows
[that the] [d]efendants were required to plead lack of notice or its inadequacy
as a special defense . . . .” In that case, this court noted in a footnote
that the defendant asserted a failure to comply with the mortgage’s notice
requirement as a special defense before the trial court. Id., 369 n.2. The
plaintiff misconstrues the observation made by this court in Goduto. Nothing
about that decision implies that the defendant in that case was required to
file a special defense in order to challenge the adequacy of the notice
provided by the plaintiff. Further, because the plaintiff’s obligation to provide
notice is a condition precedent to the foreclosure action and a part of a
prima facie case; see Deutsche Bank National Trust Co. v. Bliss, 159 Conn.
App. 483, 495, 124 A.3d 890 (“[a] plaintiff establishes its prima facie case
in a mortgage foreclosure action by demonstrating by a preponderance of
the evidence that it is the owner of the note, that the defendant mortgagor
has defaulted on the note, and that conditions precedent to foreclosure
have been satisfied”), cert. denied, 320 Conn. 903, 127 A.3d 186 (2015), cert.
denied, U.S. , 136 S. Ct. 2466, 195 L. Ed. 2d 801 (2016); we decline
to hold that a defendant must plead lack of notice or insufficient notice as
a special defense in order to challenge that condition precedent.
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and to deeds particularly. The primary rule of construc-
tion is to ascertain the intention of the parties. This is
done not only from the face of the instrument, but also
from the situation of the parties and the nature and
object of their transactions. . . . A promissory note
and a mortgage deed are deemed parts of one transac-
tion and must be construed together as such. . . .

“In construing a deed, a court must consider the
language and terms of the instrument as a whole. . . .
Moreover, the words [in the deed] are to be given their
ordinary popular meaning, unless their context, or
the circumstances, show that a special meaning was
intended. . . .

“A promissory note is nothing more than a written
contract for the payment of money, and, as such, con-
tract law applies. . . . In construing a contract, the
controlling factor is normally the intent expressed in
the contract, not the intent which the parties may have
had or which the court believes they ought to have had.
. . . Where . . . there is clear and definitive contract
language, the scope and meaning of that language is
not a question of fact but a question of law. . . . In
such a situation our scope of review is plenary, and is
not limited by the clearly erroneous standard. . . . The
court will not torture words to impart ambiguity where
ordinary meaning leaves no room for ambiguity. . . .

“Notice provisions in mortgage documents usually
require default notices to contain specific information,
which serves a very clear and specific purpose; it
informs mortgagors of their rights so that they may act
to protect them. Therefore, when the terms of the note
and mortgage require notice of default, proper notice
is a condition precedent to an action for foreclosure.
. . . Consequently, we must determine whether such
a condition precedent was satisfied in the present case.”
(Citations omitted; internal quotation marks omitted.)
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Emigrant Mortgage Co. v. D’Agostino, 94 Conn. App.
793, 798-800, 896 A.2d 814, cert. denied, 278 Conn. 919,
901 A.2d 43 (2006).

Paragraphs twenty-two and fifteen of the mortgage
deed contain the relevant notice provisions in the pre-
sent case. Paragraph twenty-two states in relevant part:
“Lender shall give notice to Borrower prior to accelera-
tion following Borrower’s breach of any covenant or
agreement in this Security Instrument . . . . The
notice shall specify: (a) the default; (b) the action
required to cure the default; (¢) a date, not less than
30 days from the date the notice is given to Borrower,
by which the default must be cured; and (d) that failure
to cure the default on or before the date specified in the
notice may result in acceleration of the sums secured
by this Security Instrument and foreclosure or sale of
the Property. The notice shall further inform Borrower
of the right to reinstate after acceleration and the right
to assert in court the non-existence of a default or any
other defense of Borrower to acceleration and foreclo-
sure or sale.” Paragraph fifteen of the mortgage deed
provides in relevant part: “Any notice to Borrower in
connection with this Security Instrument shall be
deemed to have been given to Borrower when mailed by
first class mail or when actually delivered to Borrower’s
notice address if sent by other means. . . . The notice
address shall be the Property Address unless Borrower
has designated a substitute notice address by notice
to Lender.”

Although they challenged the manner in which the
2014 letter was sent, the defendants conceded before
the trial court that the contents of the 2014 letter provide
“everything specifically required by the mortgage.”

8 In their appellate brief, the defendants challenge only one aspect of the
contents of the 2014 letter, and the plaintiff argues that the defendants have
waived their ability to raise that challenge. We agree. At oral argument before
the trial court, counsel for the defendants acknowledged the deficiencies
of the contents of the 2009 letter but specifically stated that the 2014 letter’s
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Accordingly, we will not entertain on appeal their claim
that the 2014 letter was substantively inadequate. See
White v. Mazda Motor of America, Inc., 313 Conn. 610,
619, 99 A.3d 1079 (2014) (“Our appellate courts, as a
general practice, will not review claims made for the
first time on appeal. We repeatedly have held that [a]
party cannot present a case to the trial court on one
theory and then seek appellate relief on a different one
. . .7 [Internal quotation marks omitted.]).

The defendants principally rely on this court’s deci-
sion in Aurora Loan Services, LLC v. Condron, 181
Conn. App. 248, 186 A.3d 708 (2018), to support their
position that, because the 2014 letter was not sent to
them at the property address as required by paragraph
fifteen of the mortgage, “there is no evidence of actual
delivery as required to set forth a prima facie case.” In
Aurora, the defendants claimed that they did not
receive the single notice of default letter sent by the
plaintiff via certified mail, return receipt requested, and
the plaintiff did not offer evidence to confirm actual

contents followed the provisions of the mortgage’s notice requirements:
“And if you look at [the 2009 letter], this is not a default letter. One can
call it a default letter, as the witness did. However, the last paragraph on
the first page said it is our intent to declare your loan past due and payable
immediately if the above-mentioned breach is not remedied. And it gives
some options: let’s have a face-to-face meeting; you can contact Connecticut
Housing Finance Authority. It talks about what their future intent is. It is
nowhere close to being the actual default letter as required by the mortgage
itself and as was sent in [the 2014 letter], which is clearly a default letter
which follows the provisions of the mortgage itself with the notifications
required, the amounts, the periods, everything specifically required by the
mortgage. That is a condition precedent; they have not met it.” (Emphasis
added.) Furthermore, after counsel for the plaintiff argued that the 2014 letter
should be considered by the court, that the two letters together constituted
substantial compliance, and that, “on its face, the [2014] letter is clearly
compliant,” the court began to go through the contents of the 2014 letter
to see if it complied with the mortgage’s notice requirements, and counsel for
the defendants responded not by discussing any deficiency in the contents
of the 2014 letter, but by again arguing that the letter was not addressed to
the borrower as required by the note.
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delivery of the letter.® Id., 252-53. As this court noted:
“The plain intent of the notification requirements . . .
of the mortgage deed is to provide notice of a default
to a [mortgagor] prior to the commencement of a fore-
closure proceeding.” Id., 272. Because the defendants
claimed that they did not receive the noncompliant
notice of default letter and there was no evidence that
they did so, this court determined that the plaintiff
in that case failed to satisfy the contractual condition
precedent to foreclosure. Id., 276. The present case is
materially different. Unlike the defendants in Aurora,
the defendants in the present case do not argue that
they did not receive notice of the default and the pos-
sibility that they faced a foreclosure action. In the
present case, the defendants had actual notice of the
default and the possibility that they faced a foreclosure
because they had been through the first foreclosure
action and admittedly received the 2009 letter before the
first foreclosure action was commenced against them.

This court has applied the doctrine of substantial
compliance to contract notice provisions. See Mortgage
Electronic Registration Systems, Inc. v. Goduto, supra,
110 Conn. App. 373 (mortgage notice provision required
plaintiff to afford defendants thirty days notice to cure
default); Twenty-Four Merrill Street Condominium
Assn., Inc. v. Murray, 96 Conn. App. 616, 624-25, 902
A2d 24 (2006) (condominium association bylaws
required written notice within thirty days of decision);
Fidelity Bank v. Krenisky, 72 Conn. App. 700, 714-15,
807 A.2d 968 (mortgage notice provision required plain-
tiff to inform defendants that they may assert in court
nonexistence of default or other defense), cert. denied,
262 Conn. 915, 811 A.2d 1291 (2002). In Mortgage Elec-
tronic Registration Systems, Inc. v. Goduto, supra,
376, this court affirmed the trial court’s judgment “on

% Paragraph fifteen of the mortgage in Aurora Loan Services, LLC v.
Condron, supra, 181 Conn. App. 263-64, like paragraph fifteen of the mort-
gage in the present case, specified that a presumption of receipt would exist
when notice is sent to the borrowers by first class mail.
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the alternate ground that by sending a second notice
letter, the plaintiff substantially complied with the
notice requirements in the defendant’s mortgage.” It
concluded that “the two notices [of default], read
jointly, substantially afforded the debtor the requisite
notice.” Id., 368. This court explained that “[i]Jn deciding
whether proper notice was given, we . . . look primar-
ily to the actual notice received rather than asking
whether there has been a punctilious adherence to for-
mality . . . . Although generally contracts should be
enforced as written, we will not require mechanistic
compliance with the letter of notice provisions if the
particular circumstances of a case show that the actual
notice received resulted in no prejudice and fairly
apprised the noticed party of its contractual rights.”
(Citation omitted; internal quotation marks omitted.)
Id., 375.

In the present case, counsel for the defendants con-
ceded at trial that the 2014 letter satisfied the notice
requirements in paragraph twenty-two of the mortgage.
The defendants do not dispute that they received the
2014 letter and they claim no prejudice from the manner
in which they received it. In addition, they had received
the 2009 letter prior to the first foreclosure action and
had actively participated in it. Consequently, it is indis-
putable that they had actual notice of their default and
the possibility that they faced a foreclosure action when
the second action was commenced. Accordingly, we
conclude that the trial court properly determined that,
pursuant to this court’s decision in Goduto, the two
letters together substantially complied with the mort-
gage deed’s notice requirements.

II

The defendants also claim that the court improperly
failed to find that they had proven their special defense
of laches. In response, the plaintiff argues that the
defendants failed to meet their burden of proving
laches. We agree with the plaintiff.
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“The standard of review that governs appellate claims
with respect to the law of laches is well established. A
conclusion that a plaintiff has been guilty of laches is
one of fact for the trier and not one that can be made
by this court, unless the subordinate facts found make
such a conclusion inevitable as a matter of law. . . .
We must defer to the court’s findings of fact unless they
are clearly erroneous. . . .

“The defense of laches, if proven, bars a plaintiff from
seeking equitable relief . . . . First, there must have
been a delay that was inexcusable, and, second, that
delay must have prejudiced the defendant. . . . The
burden is on the party alleging laches to establish that
defense. . . . The mere lapse of time does not consti-
tute laches . . . unless it results in prejudice to the
[opposing party] . . . as where, for example, the
[opposing party] is led to change his position with
respect to the matter in question.” (Emphasis added,;
internal quotation marks omitted.) R. F. Daddario &
Sons, Inc. v. Shelansky, 123 Conn. App. 725, 737, 3 A.3d
957 (2010).

The defendants argue that they are entitled to a find-
ing of laches because “the plaintiff has allowed a period
of over nine years to pass in this foreclosure action.
During that time it has failed to pursue this matter with
due diligence, and has failed to comply with the specific
terms of the note and mortgage regarding the alleged
default.” The defendants, however, have failed to assert,
before the trial court or on appeal, how they have been
prejudiced. Indeed, no evidence was submitted on
which the court could have found that the defendants
suffered any prejudice and, in fact, the court reduced
the interest that accrued while the first foreclosure
action was pending, which equitably addressed any
delay in the first foreclosure action. See footnote 5
of this opinion. The only evidence presented by the
defendants in this action consisted of their request that
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the court take judicial notice of the first foreclosure
action. Accordingly, because the defendants did not
submit any evidence from which the court could have
found that they were prejudiced, we conclude that the
court’s finding that the defendants did not prove their
special defense of laches was not clearly erroneous.
See Wolyniec v. Wolyniec, 188 Conn. App. 53, 68, 203
A.3d 1269 (2019) (“[a]lthough the court made no
express findings of fact with respect to laches . . .
[a]fter examining the record in the present case, we
conclude that no evidence was admitted from which
the court could have found that the plaintiff was preju-
diced by the defendant’s delay in filing her motion for
contempt” [internal quotation marks omitted]); Car-
pender v. Sigel, 142 Conn. App. 379, 387, 67 A.3d 1011
(2013) (“In the present case, no evidence was admitted
on which the court could have found that the plaintiff
was prejudiced . . . . Accordingly, the court improp-
erly concluded that the defendants’ claim . . . was
barred by laches.”).

The judgment is affirmed.

In this opinion the other judges concurred.




